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Notes on abbreviations and transliteration

Abbreviations are used for the following standard works in the field:

GAL Carl Brockelmann, Geschichte der arabischen Litteratur.

El 1 Encyclopaedia of Islam, first edition.

El2 Encyclopaedia of Islam, second edition.

I have not abbreviated the titles of journals or other works.

Arabic words, terms, and titles of works have been transliterated

according ot the system of the Library of Congress. In connected prose, this 

system has been modified to show assimilation, elision, and declension fully. 

Persian words have been transliterated in the same manner as the Arabic, 

with the substitution of v for the letter waw. Arabic words and terms are 

underlined unless they are proper names, place names, or common terms 

such as Sunni, Shici, Imami, etc.

The term Shici is sometimes used to designate the Twelver ShiMs 

specifically, and sometimes more generally to designate Twelver Shi'is, 

Zaydis, and Isma'ilis as well. The intended meaning should be clear from 

the context.
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ABSTRACT
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TWELVER SHl>I JURISPRUDENCE 

AND ITS STRUGGLE WITH SUNNl CONSENSUS

DEVIN J. STEWART

GEORGE MAKDISI

This study attempts to explain how and why the Twelver ShicIs 

adopted the guild-based system of jurisprudence first developed by the 

Sunnis. Drawing on Sunni legal and theological works, it first outlines a 

theory of legal heresy in Sunni Islam based on the concept of "violating the 

consensus" (mukhalafat al-iimaM, The study contends that this definition of 

heresy threatened to exclude Twelver Shlcis from the system of legal 

education and scholarship, and that it provoked a number of reactions which 

are seen in ShicI legal scholarship. Using biographical dictionaries, itazah 

documents, and works on law and legal methodology, this study argues that 

Shi(i reactions to Sunni consensus may be seen as falling into three broad 

categories: rejection of consensus, conformance to consensus, and adoption of 

consensus. Scholarship on Shicism to date suggests that the first category 

would be the prevalent one, since Shicism is seen as a religion of protest 

inclined to reject the majority. While the rejection of the majority’s legal 

system was a significant theme in Shfr legal literature, and characterized in
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particular the ShX(I Akhbari movement, it has not been the historically the 

most important trend. Shicis often adopted the ShaficI madhhab in order to 

participate in the system of Sunni madhhabs. and have furthermore 

endeavored to establish Twelver Shicism as a madhhab on a par with those 

of the Sunnis. This last trend has been of enormous importance in the 

history of the development of Shlci jurisprudence, and began in the late 

fourth/tenth and early fiTth/eleventh centuries with the Shl(i adoption of 

the concept of consensus.
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Introduction

1

Since, in matters of the religious law, you do not follow anything 
eicepi the opinion of the Infallible Imam, then w hat need have 
you or legal methodology (usoi al-fiah)? Your discussion of this 
discipline is mere folly, and serves no purpose.1

Thus, the sixth/twelTth-century ShFI jurisconsult Ibn Zuhrah al-Halabi (d. 

585/1189-90) reports the antagonistic question or an unnamed Sunni 

interlocutor in the introduction to his work on Twelver Shi*! law and legal 

methodology, Ghunvat al-nuzac. The present study attempts to answer this 

ancient query by examining the development of Twelver ShTi 

jurisprudence within the framework or Islamic theories of orthodoxy and 

heresy. It strives to demonstrate how and why the Twelver ShTls 

developed a legal system which seems to be in contradiction with the early 

ShFl system or authority and fundamental principles of ShFl doctrine, 

particularly the reliance on an Imam, a divinely inspired living leader of the 

community, for guidance in religious matters.

This study proposes the hypothesis that Twelver Shlcis developed a 

legal system very similar to that of the Sunnis in an attempt to overcome 

their status as a stigmatized group threatened with exclusion from the 

community of Islamic orthodoxy. This strategy resulted from a desire on the 

part of the Shlcls to gain the acceptance of their fellow Muslims and 

participate fully in the educational and juridical sectors of Islamic society

1 Ghunvat al-nuzuc. included in al-lawamic al-fiohiwah (Qum: 
Maktabat al-MarcashI al-Najafl, 1984), 461.
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2
without hiding their own identity. The Sunni legal system threatened to 

exclude the ShFis based on a specific definition of heterodoxy, and this 

criterion of discrimination determined how the Shi*Is adopted the strategy 

of trying to fit into the Sunni-dominated Muslim community. The proof of 

this hypothesis promises to reveal the reasoning behind the development of 

a number of key concepts within the Shl*l legal system that are otherwise 

inexplicable and provide a dearer understanding of the position of Shl*l 

Islam within the Sunm majority.

While this study employs many theories and concepts native to 

Islamic intellectual tradition and examined in Orientalist scholarship, 

including madhhab (professional legal guild), takflr (declaration of unbelief), 

and taaiw ah (dissimulation), and appeals to concepts familiar from Christian 

and general religious history, such as orthodoxy and heresy, it also draws on 

the theory of stigma, which has been developed in the field of sociology, 

especially as discussed by Erving Goff man in his work Stigma: Notes on the 

Management of Spoiled Identity, first published in 1963.2 The major trends 

of Shi*I jurisprudence may be seen profitably as types of reaction to the 

accusations or heresy directed against the Shl*ls. In sociological terms, the 

Shl*l scholars, as possessors of a tribal stigma-one which resides in a social 

group and may be passed on through family connections-, were subject to 

widespread prejudice in an academic and social environment where 

adherence to Sunni Islam was the norm. The normative expectations which 

the Shl*l scholars did not in general meet were determined by the definition 

of Sunni orthodoxy supported in that environment. In this situation, there

2The edition used here is Stigma: Notes on the Management of Spoiled 
Identity (New York: Simon and Schuster, 1986).
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were a number of strategies open to the ShTis in their attempts to live and 

interact in a society in which their true identities were discredited, 

deprecated, or unacceptable.

This study is divided into two parts, the first of which contains three 

chapters and the second, six. Part One aims to give an overview of Twelver 

Shiism and the development of Twelver Shi4! jurisprudence as it has been 

treated in scholarship to date, and then to focus on the Twelver Shi4! 

adoption of the Sunni guild-based system oT legal authority. Chapter One 

discusses definitions of Shi4ism in scholarship on Islam to date and focuses 

on their most salient points of inadequacy. Chapter Two treats Twelver 

Shi41 jurisprudence and legal authority. It presents the basic problem, the 

contradiction between the classical Imam-based system of legal authority 

and the modern guild-based system of legal authority within Shiism. 

Chapter Three discusses the Akhbari movement within Twelver Shlcism and 

argues that the Shi4is adopted the guild-based system of authority from the 

Sunnis.

After showing that the origin of the guild-based system lies with the 

Sunnis, investigation then turns to the motives for its adoption in Part Two. 

Chapter Four focuses on Sunni definitions of heresy, and suggests that the 

subsequent development of Twelver Shi4! jurisprudence comprises three 

types of reaction to one particular definition of heresy espoused by members 

of the Sunni juridical establishment, that of going against consensus 

(mukhalafat al-ijma4). These reactions include rejection, discussed in 

Chapter Five; infiltration, discussed in Chapter Six and Chapter Seven; and 

participation as equals, discussed in Chapter Eight. Chapter Five treats Shl4I 

rejection of the guild-based system of authority and shows that they were
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based on the idea that the Sunni legal system violated fundamental ShI*I 

principles. Chapter Six argues that ShFl jurists often claimed to belong to 

the Shflfi'I madhhab in order to participate in the Sunm system of legal 

education. Chapter Seven shows some methods Shicl scholars used in order 

to participate successfully in the Sunni academic environment without being 

denounced as heretics. Chapter Eight treats Twelver Shi*I attempts to 

participate in the Sunni system as equal partners, as a fifth orthodox 

madhhab. The final chapter, Chapter Nine, compares the Twelver Shl*l and 

Sunni legal systems in order to assess the historical results of the attempt to 

create a fifth orthodox madhhab.

This is primarily a study of legal theory. It is based on the study of 

legal texts, both ShFl and Sunni, as well as material dealing with the lives 

and works of important ShI*I jurists found in ijazah documents, bio- 

bibliographical dictionaries, chronicles, and the works of these scholars 

themselves. It draws on the works produced in the foremost centers of 

Twelver Shl*l learning, in the areas of Iraq, Iran, and Lebanon, between the 

fourth/tenth and twelfth/eighteenth centuries. Concern focuses on the 

realm of practice only at the level of education and educational institutions. 

The general socio-political dimensions of Islamic sects and relations between 

sects on the popular level will, for the most part, not be addressed. This is 

not to say that the socio-political level is not important or that the 

theoretical does not impinge on the practical. In fact, an understanding of 

the legal theory and authority is a fundamental pre-requisite to an adequate 

understanding of the popular aspect of the same problem.

This study does not treat the complex relationship between Shi*I 

religious authority and the political power or legitimacy of Sunni or Shi*I
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governments. A key concept in the Shfr theoretical position concerning 

political authority is wilavat al-fatnh or "government by the jurisconsult" as 

espoused by IChomeini and other modern Shl*l jurists. This concept is based 

on the same line of reasoning and the same proof-teits which are used to 

support the religious authority or the guild of legal scholars discussed below. 

Nevertheless, it is itself a vast topic which deserves separate treatment.3

SAbdulaziz S ache din a has treated part of this issue in his recent work, 
where he gives a history of the theoretical underpinnings of the concept of 
wilavat al-faalh. [Abdulaziz Abdulhussein S ache din a, The just Ruler in 
Shiite Islam: The Comprehensive Authority of the jurist in Imamite 
jurisprudence (Oxford: Oxford University Press, 1988)1 Arjomand has 
collected a number of texts and studies dealing with this topic. [Said Amir 
Arjomand, ed.. Authority and Political Culture in Shiism (Albany: State 
University of New York Press, 1988)]. While these are important steps, a 
great deal of research concerning the attitudes and actions of ShHs with 
regard to actual governments, both Sunni and ShFl, has yet to be 
performed.
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Part One

Twelver ShFism 

and the Development of Twelver Shi*! jurisprudence

i
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Chapter One 
Definitions of Twelver Shiism

7

Unlike the case for Christianity, there is no formal clergy in the 
Muslim world and no center of priests who can decide upon 
what is and is not orthodox. Hence it is misleading to speak of 
schisms in the Muslim community. There is no formal religious 
center from which judgments of orthodoxy and heterodoxy can 
be made. Even with this consideration in mind, Shi1 a are set 
apart from Sunni Muslims in terms both of how they interpret 
the elaborate meaning of Islam and in the practical sense of 
self-differentiation from other Muslims.1

This passage from a modern text-book demonstrates the confusion in 

scholarship on Islam as to the defining characteristics of ShFism and its 

status within Islam as a whole. Here, Professor Eickelmann states that for all 

intents and purposes Shiism is a sect, while at the same time admitting that 

it is not known what an Islamic sect is, how an Islamic sect is to be defined, 

or what gives ShTism its identity as a sect. He even seems to hold the 

opinion that there is no possible way for a Muslim to be declared a heretic 

and that schismatic religious bodies as such do not exist in Islam. This is less 

a reflection on Eickelmann's own research than a comment on the state of 

scholarship on sects in Islam in general. In order to improve on this 

description, one must answer the question whether, according to the Sunni 

majority, ShTism is schismatic and, if it is beyond the pale, which feature of 

Shi1 ism renders it heterodox. This is a difficult undertaking, given that

iDale F. Eickelman, The Middle East: An Anthropological Approach 
(Englewood Cliffs, New Jersey: Prentice Hall, 1981), 213.
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scholarship is just beginning to reveal the workings of religious authority, 

orthodoxy, and heresy in Islamic theory in general.

This study attempts to take into account two important features of 

Twelver Shiism often ignored in the descriptions available in scholarship to 

date. First, a model of ShFism should take into account developments 

within Shiism in both of its two main phases: the period during which 

communication with the Imam was still possible, including that of the 

physical presence of the Imams (11/632-260/874) as well as the Lesser 

Oecultation of the Twelfth Imam (al-ghavbah al-suahra: 260/874-329/941), 

and the period during which communication with the Imam has no longer 

been possible, termed the Greater Oecultation (al-ahavbah al-kubrfl.

329/941-present). Too often, descriptions of Shlcism are valid only for the 

period of the presence of the Imams, and thus belie the data of over one 

thousand years of ShFl history. Secondly, the model should describe and 

account for the place of ShFism within the larger Islamic community. This 

seems to be a necessary requirement for any serious attempt to define 

Shlcism, especially since ShFism has been a minority surrounded by a 

Sunni majority for the greater part of its existence. The following remarks 

treat portrayals of ShFism in the Orientalist tradition to date, identify some 

of their shortcomings, and point out the phenomena for which an adequate 

model of Shfrsm should account.

Goldziher, in speaking of sects in Islam in his Vorlesunaen uber den 

Islam (1910). identifies three categories in which ShFls differ from the 

Sunni majority: political, theological, and legal.2 It will be useful to examine

2Ignaz Goldziher, Introduction to Islamic Theoloav and Law (Princeton, 
N.J.: Princeton University Press, 1981), 167-229.
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these three categories in an attempt to determine what, if anything, makes 

Shttsm schismatic, and in order to analyze earlier scholarship on this issue. 

Goldziher's term "political" refers essentially to the caliphate/i mam ate, the 

issue of leadership of the Muslim community.

A. The I mam ate

Twelver Shici doctrine of the early centuries of Islam, as it is now 

understood generally, held that God would provide their community with 

religious guidance in ail ages. This guidance was seen as embodied in an 

Imam, or "leader," entrusted with upholding ritual obligations in the 

community and endowed with the authority to settle disputes over religious 

questions. ShFl doctrine claims that the believer must know the Imam of 

his time. The Imam is compared to Noah's ark in the flood; he is the gate to 

the city of knowledge of God. Only through him does one reach salvation. 

The Imam, according to the Shfrs, had to be a living descendant of the 

Prophet Muhammad through Fatimah, Muhammad's daughter, and 4 Ail, his 

cousin and son-in-law, and had to be chosen through designation (pass) by 

the previous Imam. He was considered to be impeccable and infallible 

(macsOm) and to possess divine knowledge, either by direct divine 

inspiration filham or wahv). or by transmission from his predecessors 

(ta[llm ). He was thus, in effect, a living conduit of continued revelation.

A crucial aspect of the doctrine of the imamate is that the ShFis 

viewed the Imam as standing in opposition to the leader of the Sunni 

community, the Caliph (khallfah). whose title means literally "successor (of 

the Prophet Muhammad)."3 Although the common view is that the Sunni

3Qn the caliphate in general, see Emile Tyan, Institutions du droit 
public musulman. 2 vols. (Beirut, 1954-56). On the Shi1! conception of the 
imamate, see 2:368-493.
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Caliphs were primarily secular figures responsible Tor such activities as 

taxation, the maintenance oT public order, and the defense of Muslim 

territory from foreign invasion, and were not endowed with spiritual 

authority or divine inspiration, the ShFis nevertheless viewed them as 

usurpers of the office which rightfully belonged to the Imams, and on many 

occasions rebelled against the Caliphs* authority. Hence the "political" 

differences of which Goldziher speaks.

In a 1953 article, Bernard Lewis gave a brief overview of the early 

definitions of Shiism  in Western scholarship.4 Since the nineteenth century, 

attention within the Orientalist tradition had focused on the issue of the 

caliphate during the early centuries of Islam. Nineteenth-century scholars 

such as Gobineau, Renan, Dozy, and Darmesteter portrayed ShFism as an 

Aryan, Persian national movement against the Semitic, Arab invaders.? This 

view was also held by MacDonald: "ShFism, in great part, is the revolt of the 

Aryan against Semitic monotheism."5 In the first quarter of the twentieth 

century, Goldziher, Barthold, and Wellhausen criticized this earlier view, and 

put forward the view that Shiism was the vehicle for the protests of an 

important social class, that of the mawali. or "clients”, converts to Islam who 

had not been born into an Arab tribe7 Thus, the common view up to the 

time of Goldziher was that it was the struggle over the caliphate, a political 

issue, which made the ShFis sectarian. While at first it was held that the

4"Some Observations on the Significance of Heresy in the History of 
Islam," Studia Is la mica 1(1953): 43-63. On Shiism, see 44-50.

5'The Significance of Heresy," 44-45.
*Duncan B. MacDonald, Development of Muslim Theology, 

jurisprudence and Constitutional Theory (New York: Charles Schribners Sons, 
1903; reprinted 1926), 51.

?The Significance of Heresy," 45-48.
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political conflict was based on national or "racial” discontent, Wellhausen, for 

example, held that it was based on social discontent.

Goldziher states that it was the political differences, namely, the 

theory of the imamate which put ShFls outside the pale of orthodoxy: 'The 

Sunni considers the ShFi a dissenter neither because of peculiarities in his 

legal practice, nor because of the orientation of his theology, but chiefly 

because of his deviation from the accepted constitutional law of the sunna.”8 

By "constitutional law," a term which ha3 since fallen into disuse in this 

context, he refers to the issue of the caliphate. Goldziher followed his 

predecessors in accepting the idea that this was the crucial feature of 

Shfrsm, and later scholars have for the most part followed his statements on 

the topic. This view is still current in our manuals on Islam; ail modern 

introductory teit-books, when treating Shiism, focus on the problem of 

succession after the death of the Prophet, the political conflicts which 

ensued, and the theory of the imamate as the embodiment oT ShTl 

opposition to the caliphate. This is seen to characterize Shiism and define it 

as a sect for all time. Lam mens writes, ‘The main line of demarcation 

between the two parties is drawn by the fundamental dogma of the Imam- 

Mahdi. From the orthodox point of view this doctrine, which is at once 

political and religious, makes of the Shi*a a heresy and schism."9 Hitti states, 

'Thus did the imsm-mahdi dogma become an essential part of Shicite creed. 

Even today it forms the main line of demarcation between ShTite and

introduction to Islamic Theology and Law. 205.
9H. Lammens, Islam: Beliefs and Institutions, trans. Sir E. Dennison 

Ross (London: Frank Cass and Co., 1968)[original French edition 1926], 151.
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Sunnite Islam."10 In a more recent work, Esposito repeats this idea: 'The 

fundamental difference between Sunni and Shii Muslims is the Shii doctrine 

of the imamate as distinct from the Sunni caliphate."11 This view is not 

limited to elementary manuals, but is also found in specialized studies on 

ShTism. Most discussions of Shiism as a sect, including Henri Laoust's well 

known work on schisms in Islam, concentrate almost exclusively on the 

theory of the imamate and the struggles over the caliphate.12 It is not 

surprising that Orientalists have adopted this view. A cursory reading of the 

original sources gives the same picture. Medieval heresiographies, also to a 

great extent concerned with historical origins, set the Shfrs apart as heretics 

primarily because of their theory of the imamate. This, for example, is true 

of the famous works of al-Ash'arl and al-Shahrastam, which are discussed 

in greater detail in Chapter Four.

In a 1979 essay with the promising title "Comment definir le 

sunnisme et le chiisme,"1̂  Henri Laoust attempted to answer some of the 

questions which concern this study. He stresses the doctrine of the imamate 

as defining ShFism,14 stating, "La tionn6e de base de la doctrine imamite 

reside dans l'importance conferee a la notion d'lmam et d'imamat."1̂  Laoust 

undercuts this interpretation in a later passage, implying that a momentous 

change had occurred within Shiism with the beginning of the oecultation.

10Philip K. Hitti, History of the Arabs. 10th ed. (N.Y.: St. Marten's Press, 
1970), 441.

11 John L. Esposito, Islam: The Straight Path (New York: Oxford 
University Press, 1988), 49.

12Henri Laoust, Les schismes dans l'islam: introduction A une etude de 
la religion musulmane (Paris. 1965).

HRfevue des etudes islamioues. 47 (1979): 3-17.
^'Comment d§finir," 14-17.

"Comment d6finir," 14.
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He reports that during the period of oecultation, the Imam communicates 

with the believers through the doctors of the law,18 adding that it is the task 

of these doctors to use their ijtihad to interpret the law.17 Laoust endeavors 

to maintain continuity by claiming that the Imam during the Greater 

Oecultation continues to "communicate" with his believers in this fashion, but 

his statements show that a different sort of legal authority has come into 

play. He does not recognize, however, that this type of legal authority was 

radically different from that in place prior to the Oecultation.

Laoust's definition of Sunnism lacks focus. He states that the 

disciplines which went into the make-up oT Sunnism are fiah (positive law), 

hadith (oral traditions of the Prophet), kaiam (philosophical theology), and 

tasawwuf (mysticism).18 He also states that Sunnism is based on four other 

principles: bara}ah. or the declaration, when faced with heretical beliefs, that 

one will have nothing to do with them; ithbat. the affirmation that God has a 

plurality of attributes, without leading to anthropomorphism; ijmac. the 

consensus of the community; and sivasah. which Laoust translates as 

"politique." and, as evident from the context, he takes to refer to the Sunni 

caliphate.19 Of the four disciplines, he holds that fiah. including both the 

usDl ("racines") and the furDt ("ramifications”) is the most important, but 

does not explain why he makes this statement.20

The problems with this definition of Sunnism are numerous. Shiism, 

like Sunnism, had its Sufis, so that one could not claim that tasawwuf

1 ̂ Comment dfefinir," 17. 
^'Comment definir, 17. 
i8”Gomment d6finir," 5-10. 
^'Comment d6finir," 10-12. 
20"Comment dfifinir," 5.
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somehow defined one as opposed to the other. Kalam was often declared 

reprehensible or illegal by Sunni scholars themselves, such as Ibn Qudamah 

(d. 620/1223) and Ibn Taymiyyah (d. 728/1328). Goldziher reports that a 

fourth/tenth-century scholar Abo Sulayman al-Khattflbi al-Busu (d. 

388/998) wrote a work entitled "The Dispensability of Kalam and Those Who 

Practice It" fal-Ghunvah {an al-kaiam wa ahlihV2i Goldziher also mentions 

the opposition of Shafici and Ibn Taymiyyah to kalam 22 and Professor 

George Makdisi discusses al*ShaficTs opposition to kalam and the 

mutakallimon in some detail.2) Kalam could therefore not be said to be one 

of the essential components of Sunnism without some qualification.

The most serious shortcoming of Laoust's definitions of Sunnism and 

Shftsm, however, is that they are simply juxtaposed. No attempt is made to 

compare them on equal terms, or describe the relationship between the two. 

Only in the last paragraph of the essay does Laoust turn to the historical 

relationship between Sunnism and Shiism.24 He focuses entirely on the 

issue of ShFl opposition to the Sunni Caliphate during the periods of the 

khuiafa* rashidOn and the Umayyad and cAbbasid Caliphates. He even 

speculates that ShFis had something to do with the fall of Baghdad to the 

Mongols in 636/1258 and the concomitant demise of the Abbasid Caliphate 

there. Thus, it appears that in Laoust's view the political question of the 

Caliphate historically defined ShFism with respect to Sunnism.

2IGoldziher, Introduction to Islamic Theology and Law. 111 n. 77.
22Goldziher. Introduction to Islamic Theology and Law. 110-11.
23Makdisi, The Rise of Humanism in Classical Islam and the Christian 

West, with Special Reference to Scholasticism (Edinburgh: Edinburgh 
University Press, 1990), 2-5; "The Juridical Theology of Shafict  Origins and 
Significance of UsOl al-fiqh," Studia I si a mica 59(1984): 5-47.

M'Comment dtfinir," 17.
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Most modern scholars agree that legal and theological differences 

between Sunnis and Shfrs arose later, as a result or the political doctrine, 

but they view these differences as derivative elements which do not 

constitute the essence of Shiism. Goldziher states:

. . .  the basic doctrine of ShFl Islam entails, by its very nature, 
a way of thinking that essentially differs from Sunni thinking 
on fundamental theological issues as well. The ShFi conception 
of the nature of the Imams had to have an effect on the 
formation of their ideas of God, law, and prophecy.2?

The modern Iranian Shi1! scholar Muhammad Husayn Tabfltaba*! also holds 

that the essential element of ShTism is the imamate and that legal and other 

differences are derivative.

Shica h . which means literally partisan or follower, refers to 
those who consider the succession to the Prophet-may God's 
peace and benediction be upon him -to be the special right of 
the family of the Prophet and who in the field of the Islamic 
sciences and culture follow the school of the Household of the 
Prophet.26

Modarressi defines Shlcism in a similar manner. He sees that the key 

feature of Shlcism is its reliance on the Imams, and legal differences as 

being derivative. He states that the main difference between Sunni and 

Shi11 law is that of the historical origin of their traditions (hadlth) and legal 

opinions. Whereas the ShFis received their traditions through the 

descendants of the Prophet, the Sunnis received theirs through the Prophet’s

2?Introduction to Islamic Theology and Law. 202-3.
26Muhammad Husayn Tabataba5!, Shicite Islam, trans. Seyyed Hossein 

Nasr (Albany: State University of New York Press, 1975), 33.
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companions, and whereas the Shi* Is follow the opinions of the Imams, the 

Sunnis follow the opinions of some famous jurists of Madlnah and Iraq.2? 

Although Modarressi focuses on tradition and law, he is again considering 

the imam ate the feature which distinguishes Shl*ism both before and after 

the Occullation.

Remarks on the Importance of the I mam ate
Heresy and orthodoxy are immediate issues, not historical ones. Too 

often in the literature, scholars have defined Shi* ism with purely teleological 

concerns and have gone no further. In other words, most discussions of 

Shi*ism begin with the historical origin of Shi*ism in the struggles over 

leadership of the Muslim community following the demise of the Prophet 

Muhammad in 11/632. The approach based on historical origin is a useful 

mnemonic or pedagogical device, but fails to explain how the system of 

heterodoxy and orthodoxy worked at any specific time during the history of 

Islam other than the period very close to the origin of the schism, if it may 

be described as such. Most definitions of Shi*ism begin and end, in a logical 

sense, with the historical origin of the schism. The struggle over the 

leadership of the community, as embodied in the Shi*! theory of the 

imamate, is seen to define Shi*ism and render it somehow separate from the 

Sunni majority for ail time. This could be true, prim a facie, but would need 

to be demonstrated clearly rather than assumed for subsequent periods of 

Islamic history. There is, however, much evidence to indicate that this has 

not been the case for the greater part of Islamic history.

27Hossein Modarressi Tabltabfl*!, An Introduction to Shi*l Law: A 
Bibliographical Study (London: Ithaca Press, 1984), 2-3.
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There are strong indications from both ShlcI and Sunni points of view 

that by the fourth/tenth or fifth/eleventh century the issue of the imamate 

ceased to be the most important method of defining ShFism, or at least of 

determining whether Shiism was heretical. The primacy of the imamate is 

called into question by the enormous fact of the Occultation: according to 

Shi*! doctrine, direct contact between the Imam and his community has 

been cut off for over one thousand years. Standard Twelver Shi* I doctrine 

holds that in 260/874, the Twelfth Imam, named Muhammad, the son of the 

eleventh Imam, Hasan al-*Askari, disappeared in the town of Samarra* in 

Iraq and went into hiding. For over sixty years following this date, during 

the Lesser Occultation, communication with the Imam was possible through a 

succession of four men from the Shi*I community who served as 

intermediaries, termed variously bab. safir. or wakil. They would take 

messages to the hidden Imam and return with his replies. In 329/941, the 

last safir died without designating a successor. The doctrine became that all 

direct, intended communication with the Imam was cut off, and the Greater 

Occultation, or al-ahavbah al-kubra. had begun. It is held that God has 

miraculously prolonged the Imam's life, just as He prolonged the lives of 

Adam and Noah, and that the Imam is circulating, in human form among the 

believers, although they cannot identify him. He will reveal himself before 

the end of time and inaugurate a one-thousand year reign of justice and 

peace. It is difficult to hold that the "political" issue of the imamte renders 

Shi*ism heretical when no one can identify the imam and he wields no de 

facto power.

In addition, on the Sunni side, both the political and religious 

authority of the Caliph dwindled. After a certain period, many Sunni
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scholars did not recognize the religious importance of allegiance to the 

Caliph. Allegiance to the Shfr Imam was therefore not in opposition to any 

fundamental principle of Sunni faith. The Sunni scholar ai-Nasafi (d.

537/1142-43) proclaimed in his well-known creed, despite the fact that he 

lived during the time of the Abbasid Caliphs, that the Caliphate "extended to 

thirty years [after the Prophet's death); then, thereafter, came kings and 

princes."28 Al-Nasafi clearly did not have assign much religious significance 

to the reigning Caliph to be able to claim that only the first four Caliphs were 

true Caliphs, and all subsequent Caliphs were merely political, administrative 

figures.

The well-known Sunni jurist al-Ghazaii (d. 505/1 111) clearly states 

that it is not the theory of the imamate which makes Shlcls heretics: "know 

that no part of error concerning the imamate, its necessity, its stipulations, or 

related matters calls for a declaration of unbelief (takflr )."29 He adds, "Nor 

should one pay any attention to a group who consider the imamate 

extremely important and consider faith in the Imam tied to faith in God and 

His Prophet, or to their opponents who declare them unbelievers solely 

because of their opinion concerning the im a m a te ." 3 0  Ai-Ghazail makes it 

clear that this holds not only for the period of presence of the Imams, but 

also for the period of occultation. He writes,

An opinion the harm of which to the religion is not very great 
should be treated with lenience, even though this opinion might 
be heinous and clearly invalid, like the opinion of the "waiting" 
(muntazirah) I m3 mis, that the Imam is hidden in a sub­

28trans. Duncan B. MacDonald, Development of Muslim Theology. 313-
29Muhammad al-Ghazail, Favsal al-tafrioah bavn al-isiam wa 

al-zandaoah (Cairo: Matbacat al-sacadah, 1907), 15.
38Faysal al-tafriaah. 16.
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terranean vault (sirdab) and that his coming forth is awaited. 
This [opinion] is erroneous, clearly false, and extremely heinous, 
but it does not harm the religion at all. Rather, it merely harms 
the fool who believes it, since he goes out from his village every 
day in order to welcome the Imam upon his awaited 
appearance, and returns to his house disappointed.*1

Thus, at least in the view of al-Ghazall, it is evident that it is not the issue of 

the Imamate which makes Shfts heretical.

B. Philosophical Theology (Kalam)

Kalam is the science of Muslim philosophical or speculative theology. 

Its practitioners discuss such issues as the attributes of God, the nature of 

good and evil, predestination, and other topics similar to those treated in 

Christian theology. The general wisdom concerning ShIcI theology is that it 

has preserved much of MuHazill theology.*2 Schacht holds that MuHazill 

influence on Shici theology includes ShFism within Sunni orthodoxy, rather 

than excluding it. He states, "Thus the Imamites were in some sense in the 

main stream of Islamic theology."**

Most scholarship on Islam claims that Ashcari theology became the 

orthodoxy of Sunni Islam in the fifth/eleventh century and has remained so 

ever since. Ashcarism is seen as the middle road, a compromise between the 

extreme literalism of the HanbaUs and the extreme rationalism of the 

Muctazilis. ** Consequently, it is believed that Muctazilism came to be 

considered heretical. Given the strong connection between Shlcl and

*1Faysal al-tafriaah. 19.
*2Introduction to Islamic Theology and Law. 203-4.
**Joseph Schacht, The Origins of Muhammadan Jurisprudence (Oxford: 

Clarendon Press, 1950), 99.
WGoldziher, Introduction to Islamic Theology and Law. 114; Fazlur 

Rahman, Islam. 2nd ed. (Chicago: University of Chicago Press, 1979), 92, 109.
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Muctazili theology, this implies that ShFism would have been declared 

heretical by the same token. To the best of my knowledge, this issue has not 

been taken up in scholarship on ShFism, but it is the logical implication or 

the widely accepted view of Ashcarism as defining orthodoxy.

Professor Makdisi has called this widely accepted view into question, 

and has shown that it cannot be said that Ashcarism came to constitute 

orthodoxy.35 This is also shown in al-GhazalTs discussion of theology in his 

work Favsal al-tafrioah bavna al-islam wa al-zandaoah. He reports that 

Muctazlii, Ashcarl, and Hanbali scholars have been declaring each other 

heretics without justification for their opinions on certain theological issues, 

and states unequivocally that orthodoxy is not limited to the opinions of 

al-Ashcari. He states, "Ask your interlocutor what the definition of unbelief 

is, and if he claims that the definition of unbelief is that which goes against 

the Ashcari position, or the Mu'tazill position, or the Hanbali position, or 

that of others, then know that he is a naive dolt (ahirr balld).“36 Al-Ghazall 

reports that the representatives of these schools of theological thought are 

quarreling over matters of interpretation (ta*wll) of the attributes of God 

and other concepts. He holds that since there are five levels of existence, 

"essential" (dhatl). "perceptional" (hissl). "imaginational" fkhavaii). "rational" 

(caa li). and "simutational" (shibhi). any interpretation which considers the 

concept in question as falling into one of these five categories is acceptable.*7 

Therefore, a wide variety of theological opinions may all be considered 

orthodox.

35George Makdisi, "Ashcarl and the Ashcantes in Islamic Religious 
History." Studia Islamica 17 (19621:37-80; 18(1963): 19-39.

36Favsal al-tafrioah. 2-3.
3?Favsal al-tafriaah. 5, 9, 11.
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Madelung has produced the most detailed analysis of the relationship 

between ShFl and Muctazili theology to date.38 He concludes that contrary 

to the generally accepted view, it is wrong to see ShTl and Muctazill 

theology as one, for this ignores their historical development. He shows that 

in the early period-the second/eighth and third/ninth Islamic 

centuries-Mu(tazill and ShFl theology were fundamentally different, and 

Mu'tazill theologians attacked the Shfrs for their anthropomorphic 

conceptions of God, their restrictive interpretation of human free will, and 

other views. Subsequently, and especially during the Buwayhid period (ca. 

334-447/945-1055), Shi*! theologians drew closer to rationalist MuHazill 

theology despite some logical incompatibilities, and, finally, incorporated 

large segments of Muctazili doctrine, including, to a large extent, their anti- 

anthropomorphic interpretation of the Oneness of God (taw hid) and Divine 

Justice (cadl). It is thus wrong to view Twelver ShPl theology as wholly 

Muctazili.

The key point here is that theology does not play a major role in 

setting Shicism apart from the majority. As Madelung states, "For the 

Imamiyya as a whole pure theology was of a minor c o n c e rn .'39 Al-Ghazall 

also holds that heresy is a legal, not a theological issue, that a declaration of 

heresy is a legal ruling, and that its basis is a legal opinion.40 The ShlcI 

jurist and theologian al-Sharlf al-Murtada (d. 436/1044) argues that ShFls 

are not to be excluded from the majority Sunni community because of their 

theological opinions. He states that according to the Sunni system, Shlcls are

3°"Imamism and Muctazilite Theology," Le shFisme imamite (Paris: 
Presses Universitaires de France, 1970), 15-30.

39Madelung, "Imamism and Muctazilite Theology," 30.
4°Favsal al-tafriaah. 4-5.
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not unbelievers because or their opinions on dogmatic theology (usoi al-dln). 

but only sinners, and as such, believers and full members in the 

community.4! Thus, it appears that to understand the place of ShPism 

within the community, it is the field of law which must be examined.

C. Positive Law (Fiah)
In the Muslim view of religious history, the prophets came endowed 

with three sorts of divine gifts. They brought miracles to prove that they 

were not speaking of their own accord but were chosen as messengers by 

God; they brought messages from God in the form of prophesies or 

scriptures; and they brought rules which together constituted a way 

according to which believers were supposed to live. This "way" was a Law or 

sharp a h . which regulated not only ritual devotions, but also all other aspects 

of mundane life. The Prophet Muhammad brought a Law as did Noah and 

Moses before him. This last, the Islamic sharp a h . is held to abrogate all 

earlier versions and serve as the framework for God's government of human 

existence for all time.

The study of this positive lew is known as f la k  literally 

"understanding." It encompasses both cibadat. or laws regulating ritual, and 

mucamalat. or laws regulating mundane affairs. The cibadat include such 

topics as ritual purity, prayer, fasting, and performance of the pilgrimage; 

the mu{amaiat consider most of the topics one would find in civil and 

criminal law, including contract law, personal status law, and penal law. 

Muslim scholars have produced an enormous body of legal scholarship, and 

the study of law is clearly one of the most important features of Islamic 

society. By the end of the fifth/eleventh century, four madhhabs or "schools

^aL Jntisar (Najaf: al-Matba'ah al-haydariyyah, 1971), 5.
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of Iaw"-the Hanafi, the MalikI, the ShaficI, and the Hanball-were 

recognized as legitimate traditions of legal study in Sunni Islam, and this 

situation has continued until the present.42 With the recognition among 

Western scholars of the importance of Islamic law came attempts to define 

ShFism in terms of its law, and attempts to answer the question whether 

matters of law placed ShFism within or outside the pale.

Goldziher holds that the points of law do not render ShFism 

schismatic: "ShH ritual and legal practice does not vary more widely from 

that of the rest of Islam than one ritual madhhab varies from another within 

orthodoxy.'^ MacDonald had stated before him that ShFl law differs from 

Sunni law in details only.44 In The Origins of Muhammadan jurisprudence. 

published in 1950, Schacht echoes this idea: "In its final form, from the third 

century A.H. onwards, Shiite law is distinguished from that of the Sunni 

schools by a limited number of differences. . . These differences 

include, for example, the fact that the phrase "come to the best of works" 

(hayva <ala khavri l-camal) found in the ShFl call to prayer, is absent from 

the Sunni call to prayer, and that the Shfts allow fixed-duration or 

temporary marriage fzawaj al-mutcah) and the Sunnis do not46 The Shi1 is 

do not allow tacsib in inheritance law: that is, if the inheritance is divided up 

among the automatic (fard) heirs according to the proportions set by law and 

the inheritance is not exhausted, Sunni law requires that the remainder be

42The concept of madhhab is dicussed in greater detail in Chapter
Three.

^Introduction to Islamic Theology and Law. 205.
^Duncan B. MacDonald, Development of Muslim Theology. 116.
45joseph Schacht, The Origins of Muhammadan lurisorudence. 262.
4*Muhammad al-Husayn A1 Kashif al-Ghita5, Asl al-shFah wa usoluha.

9th ed. (Beirut: Dar al-bihar, 1960), 133-39.
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apportioned among the male relatives (tasabah) of the deceased, while the 

ShHs hold that the remainder should be apportioned among the automatic 

heirs according to the share they have already received.47

It is recognized that differences of opinion on individual points of law 

do not usually cause one to be considered a heretic in Islam. The four Sunni 

schools of law, which are all accepted as equally orthodox, allow for a great 

variety of opinion, not only between schools, but also within individual 

schools. Bernard Lewis describes this situation as an "almost parliamentary 

doctrine of limited disagreement and common basic assumptions.'48 Since it 

is known that limited disagreement is allowed, it might be more fruitful to 

look at the rules which regulated this disagreement instead, in the quest to 

define Shiism 's place within the Islamic community.

Thus, examination of Goldziher's three categories of difference, the 

imamate, theology, and the points of law, shows that none of them 

adequately defines Shiism in relation to the Sunni majority. Although our 

textbooks and manuals on Islam continue to maintain that it is the doctrine 

of the imamate which makes Shiism heretical, there is evidence that this is 

not the case. Al-Ghazili states that heresy is above all a legal issue, but 

examination of fiah. or the individual points of law, has not provided an 

answer. This suggests that a fourth category, which Goldziher in effect omits, 

that of the system of legal authority, should be examined. Before doing so, 

however, it will be informative to examine two other features which some

47See David Santillana, Istituzioni di diritto musulmano malichito con 
riauardo anche al sistema sciafiita. vol. 2 (Rome: Istituto per l'oriente, 1938), 
512-14; Muhammad al-Husayn Al Kashif al-GhitaJ. Asl al-3hlcah wa usOiuha. 
163-65.

4 8’The Significance of Heresy," 54.
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scholars have maintained distinguish ShFism: Islamic gnosis and 

revolutionary ideology. While the three categories described above have 

been delineated by Orientalist scholars or Sunni Islam primarily concerned 

with ShFism as an interesting variety of Islam, the following definitions 

have been put forward by scholars who treat ShFism as an independent 

entity, and are primarily concerned with ShFism in Iran, lsma(Hi ShFism, 

and Shi*I philosophical systems.

D. Sufitm and Philosophy
Sufism is Islamic mysticism. The view of the adherents of this 

variegated trend in Islamic history, the SDfis, believe that true religious 

fulfillment can be reached through a personal mystical experience of God. 

Countless orders of mystics have been founded in Islamic history, each with 

their own rule or way (tariaah) of ascending the spiritual ladder to divine 

experience. Their methods include meditation, chanting, and ascetic 

practices, and usually involve submission to the instruction of a SOfi master 

(shavkh in Arabic, or plr_ in Persian). The role of SQfism in ShIcI history is 

at present not understood in detail.4?

A number of recent scholars, including primarily Henri Corbin and 

Seyyed Hossein Nasr, have held that, contrary to the case in Sunnism, Islamic 

gnosis and philosophy have played a fundamental role in defining the nature 

of ShFism. Corbin and Nasr have argued that Islamic gnosis permeates all 

aspects of ShFism, and that this feature somehow distinguishes ShFism 

from Sunnism, where the effects of Islamic gnosis are found only in certain

4?0n this topic in general, see Kflmil al-Shaybl, Fikr al-sh^ah wa 
al-nazacat al-snfiwah (Bagdad: Maktabat al-nahdah, 1966); idem.. al-Silah 
bavn al-tasawwuf wa al-tashawu*. revised ed. (Cairo: Dar al-macarif, 1969).
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areas. Sunnism and Shiism, though, are considered equally orthodox in this 

model. Nasr claims,

. . . en effet, la dimension 6soterique de rislam, qui, dans le 
milieu sunnite, sidentifie presque compietement avec le 
souttsme, se repercute sur tous les aspects du 9icisme, non 
seulement sur i'aspect 6sot£rique, mais encore sur 1‘aspect 
exoterique .50

He continues, "On pourrait dire que 1'dsoterisme ou la gnose islamique s'est 

cristallisfe dans la forme du soufisme dans le monde sunnite; tandis qu’ii a 

f£cond£ toute la structure du SFisme . . ."51 More succinctly, he states,

"C'est la gnose islamique qui est i  l'origine i  la fois du sFisme et du 

s o u f i s m e .“52 Corbin goes so far as to equate Shrtsm and SQfism: ‘True 

Shiism  is the same as tasawwuf. and similarly, genuine and real tasawwuf 

cannot be anything other than ShFism "53

In my opinion, the view that Shlcism and Sufism or gnostic philosophy 

are inextricably or necessarily linked is false. Whereas both Sufism and 

gnostic philosophy have been important during certain periods of the history 

of Shiism, especially with the establishment of the Shl*l Safavid Empire in 

Iran in 907/1501, it is probably incorrect to see either as characterizing 

Shlcism as opposed to Sunnism. Sunnism had its Sufis and philosophers too. 

Alessandro Bausani counters,

50"Le shlcisme et le soufisme: leurs relations principieiles et 
historiques," Le shFisme imflmite: 215-33.216.

5*"Le shlci8me et le soufisme," 216.
52 “Le 8hlcisme et le soufisme," 233.
53Cited in Michel M. Mazzaoui, The Origins of the Safawids: SFism. 

SQfism and the Gulat (Wiesbaden: Franz Steiner Verlag, 1972), 83.
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Some Iranian writers of recent years have leaned too far 
towards the notion that, of the two forms of Islam, Shicism is 
the more favourable environment for Sufism; whereas the fact 
is that Sufism, in its earliest years, was more accepted by the 
Sunnis and continues to the present to be more widespread 
among them.**

Hodgson a v e r s , . . SQfism . . . came to dominate religious life not only 

within the Jamaci-Sunni fold, but to a lesser extent even among ShFis.'SS 

Both Sufism and gnostic philosophy are an important part of Iranian cultural 

heritage, but have been primarily Sunni fields of endeavor, or are at least no 

more common within Shlcism than within Sunnism. The opinions of Corbin 

and Nasr seem to result from too close an identification of Iranian and Shlcl 

tradition 5*

It seems that Corbin and Nasr have thus revived, albeit in a slightly 

different form, the theory that ShFism is fundamentally an Iranian 

phenomenon, or a vehicle for the expression of the Iranian national genius 

within the larger Islamic community. After the advent of the Safavids, the 

Sunni Iranian traditions of Sufism and gnostic philosophy were incorporated 

into some ShFl circles, and the most interesting developments in Muslim 

philosophy in the tenth/sixteenth and eleventh/seventeenth centuries 

occurred in the Safavid Empire, notably in the work of Muhammad Baqir-i

5*Foreward to Moojan Momen, An Introduction to Shici Islam: The 
History and Doctrines of Twelver ShFism (New Haven: Yale University Press, 
1985).

55Marshal G. S. Hodgson, The Venture of Islam. 3 vols. (Chicago: 
University of Chicago Press, 1974), 2: 203.

5&Hodgson has commented on Corbin's romantic notions of Iranian 
nationalism which, in Hodgson's view, are unsupported by the sources. The 
Venture of Islam. 3: 45 n. 7.
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Damad (d. 1041/1631) and Muhammad al-Shirazi, known as Mulla Sadra (d. 

1050/1640), and Muhsin al-Fayd al-Kashani (d. 1091/1680). Most of the 

figures revered by modern Iranians as constituting their mystical and 

philosophical tradition, however, such as Ibn Slna (d. 428/1037), Ibn cArabl 

(d. 638/1240), Romi (d. 672/1273), and Hafiz (d. 742/1340), were actually 

Sunnis, as were, at least originally, most of the Sufi orders with large 

followings in Iran, including the original Safavl Sufi order, the leaders of 

which later established the Safavid Empire and made ShFism its official 

religion. Momen reports that the Dhahabi and Nicmat Aliahi orders became 

ShFl after the Safavid state was established.?? William Royce states, 

"Despite the fact that Iranian culture, especially Persian literature, is closely 

associated with Sufism, or Islamic mysticism, the Iranian experience of SOfls 

has been a varied one."?8 In particular, it appears that after the advent of 

the Safavids in the tenth/sixteenth century, the government endeavored to 

eradicate many Safi organizations such as that of the Naqshbandls. As 

Royce recounts, Sufism grew in popularity in the mid-eleventh/seventeenth 

century, until the reign of Shah Sultan Husayn (1694-1722), when both Sufi 

brotherhoods and individual mystics were subject to severe persecution, and 

Sufism was nearly eradicated in Iran. It was not until the late eighteenth- 

century revival during the reign of Karim Khan Zand (1747-79) that Sufism 

again gained some popularity in Iran as a result of contacts with India.??

??Moojan Momen, An Introduction to Shlcl Islam. 103.
?®William Ronald Royce, "Mir Ma(sum c Ali Shah and the Nicmat Aliahi 

Revival 1776-77 to 1796-97: A Study of Sufism and its Opponents in Late 
Eighteenth Century Iran," Unpublished Ph. D. dissertation, Princeton, 1979.

39William Royce, "Mir Macsum cAli Shah."
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Throughout Islamic history, there has been a strong trend of antipathy 

towards Sufism among ShFl scholars. Browne reports that some ShFi 

scholars of the Safavid period labeled Sufism "a foul and hellish growth."60 

Mlrza Makhdom (d. 995/1587) lists as one of the ShFIs' heinous sins their 

rejection of Sufism, and he attributes this opinion to al-Shahld al-Awwal (d. 

786/1384).61 He holds that the Shlcl scholars rigidly oppose the search for 

esoteric truths (tasfivat al-bfltm). and states that if one engages in Sufi 

practices such as chanting (dhikr) in the officially ShFl Safavid Empire, he 

will be accused of being a Naqshbandl and executed 62 Writing in the 

tenth/sixteenth century, Mlrza Makhdnm clearly sees this as a fundamental 

difference in the religious environment of Iran brought about by the advent 

of the Safavid Empire.

The ShFI scholar Muhammad ibn al-Hasan al-Hurr al-cAmill (d. 

1099/1688), a shavkh al-islam (chief jurisconsult) of Mashhad during the 

Safavid period, wrote a treatise attacking Sufism *3 Nicmai Allah al-Jaza’irl 

(d. 1112/1701) includes a tirade against Sufism in his work al-Anwar 

al-nucmaniwah. in which he portrays it as a front for pederasty and 

swindling as well as a haven for heretical beliefs such as reincarnation 

(tanasukh al-arwfth). divine infusion fhulol). and existential monism fwahdat

6oBrowne, A Literary History of Persia. 4 vols. (Cambridge: Cambridge 
University Press, 1924), 4:404.

6lMirza MakhdQm al-Shlrazl, al-Nawaqid fi al-radd caia al-rawafid, 
MS, Princeton University Library, Garrett Collection, fol. 103 b.

^al-Nawaqid, Tol. 103 b.
63Amal al-amil fl culama> Tabalg Amil. 2 vols. (Baghdad: Maktabat

al-andalus, 1965-66), 1: 144. The treatise, entitled al-Risaiah al-ithna 
cashariyvah fi al-radd cala al-sDfiyvah. is extant in manuscript. MS, British 
Museum, Or. 1197. Carl Brockeimann, GAL. GII: 412.
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al-wujad).6* He expresses amazement that ShFis could adopt the ways of 

the SDfls when they are in plain contradiction with the teachings of the 

Imams *5 YQsuf al-Bahram writes of the well-known Sufi and philosopher of 

the later Safavid period Muhsin al-Fayd al-Kasham, who wrote two 

commentaries on al-Ghazaii's famous work Ihva* al-culom:

Some of his opinions, following the methods of the Sufis and 
philosophers, are nearly a cause of unbelief-1 seek Sod's 
protection-such as those writings {of his] which indicate that he 
adopts wahdat al-wuiod. I have come across a heinous treatise 
[of his] which states this explicitly, and in which he adopted the 
beliefs of the heretic (zindia) Ibn al-cArabI.66

Al-Bahranl reports that ai-Kasham was the most respected scholar in his 

day because of the popularity of Sufism in Iran at that time, until 

Muhammad Baqir al-Majlisi (d. 1111/1699), one of the top jurisconsults, 

made great efforts to stamp out the Sofis' heretical beliefs.67

Philosophy, too, was strongly represented in Iranian Sunni tradition 

before the advent of the Safavids. In the later Middle Ages, Iranian scholars 

as a group concentrated relatively more on what were termed the rational 

sciences (macaDl) or the Greek sciences (culom al-awaail)-including logic, 

physics, metaphysics, geometry, arithmetic, music, and astronomy-than on 

the traditional sciences (manqql). and were known throughout the Islamic 

world for their expertise in these fields. Many of the most important 

scholars in the rational sciences during the period between the fall of

Mai-Anwar al-nucmaniwah. 4 vols. (Tabriz, 1958-62), 2: 281-313. 
65al-Anwar al-nucmflniwah. 2: 281-82.
66Lu>lu?at al-bahravn. ed. Muhammad Sadiq Bahr al^UlDm (Najaf: 

Matbacat al-nucman, 1966), 121.
67LualuJat al-bahravn. 121-22.
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Baghdad to the Mongols and the advent of the Safavids were from the 

Iranian region, including such important scholars as cAdud al-Dln al-Ijl (d. 

756/1355), Qutb al-Dln al-RazI (d. 766/1364), Sa'd al-Dln al-Taftazanl (d. 

791/1390), and Jaiai al-Dln al-Dawwam (d. 907/1501)00 ibn Khaldun (d. 

808/1406) makes the point that during his own period, the study of the 

rational sciences was most highly developed in Iran and Transoxania, and he 

mentions al-Taftazanl in particular 69 Some of the more traditionalist 

scholars in Arab regions, including Ibn Taymiyyah (d. 728/1328) and Jaiai 

al-Dln al-SuyOtl (d. 909/1505), did not think highly or the science of logic, 

holding that it was unnecessary for the legal scholar, and even went so far as 

to state that it was forbidden.70

In pre-Safavid Shicism, on the other hand, the rational sciences were 

either under-developed or largely ignored. Shlcl scholars in areas such as 

jabal cAmil and Bahrayn concentrated on the legal sciences and hadith. as is 

evident from the lists of works they wrote. Mlrza Makhdom claims that 

al-Shahid al-ThSnl (d. 965/1558), one of the foremost scholars of law and

68A1-Dawwanl supposedly converted to Shlcism after the Safavids 
took Shiraz. GAL. SI I: 206.

69ibn Khaldon, The Muaaddimah: An Introduction to History. 3 vols., 
trans. Franz Rosenthal (New York: Pantheon Books, 1958), 3: 117.

70See Ibn Taymiyyah's works Naad al-mantio ("Destruction of Logic"], 
ed. Muhammad ibn cAbd al-Razzaq Hamzah, Sulayman ibn cAbd al-Rahman 
al-SanT, and Muhammad Hamid al-Fiqi (Cairo: Matba'at al-sunnah 
al-muhammadiyyah, 1951) and al-Radd caia al-mantiqiwin ("Refutation of 
the Logicians '], ed. cAbd al-$amad SharaT al-Dln ai-Kutubi (Bombay: 
Matbacat al-qayyimah, 1949). Al-SuyDtl wrote a work entitled Sawn 
al-mantia wa al-kaiam can fann al-mantio wa al-kaiam ("Defending Reason 
and Speech from the Disciplines of Logic and Philosophical Theology"]. Jalai 
al-Dln al-Suyotl, Kitab al-tahadduth bi-nicmat Allah ed. Elisabeth Sartain, 
vol. 2 of Elisabeth Sartain, lalal al-Dln al-Suvotl. 2 vols. (Cambridge: 
Cambridge University Press, 1975), 2:106.
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hadith in ShI*I history, never came to Iran because he was afraid to debate 

Iranian scholars of the rational sciences (lam va*ti V aiam a khawfan min 

mubahathflti culamfl?ihi ’I-m a^niin).?! While this is an unreliable 

explanation of al-Shahid al-Thlnl's motives for not emigrating to Iran, it 

shows that in Mlrza MakhdQm’s view, Iranian scholars concentrated on the 

rational sciences, and ShFi, non-Iranian scholars did not.

It was a historical accident, the adoption of ShFism as the official 

religion of the Safavid Empire, which brought the Iranian tradition of the 

rational sciences together with the Shi*I juridical tradition. At first, 

communication between proponents of the two traditions was extremely 

difficult. Mlrza Makhdam recounts a debate concerning the aiblah. or the 

direction of Mecca towards which one must pray, which occurred in the early 

tenth/sixteenth century between CA1I ibn cAbd al-cXlI al-Karakl (d. 

940/1534), a Shi*! jurist from Karak Noh near Baclabakk, and Ghiyath 

al-Dln Mansor ibn Muhammad al-Dashtaki al-ShlrazI (d. 949/1542), a 

native Shirazi scholar versed in the rational sciences. In the debate, Ghiyath 

al-Dln apparently relied on geometrical methods as a means to determine 

the aiblah. while al-Karakl saw no need to do so. As Mlrza MakhdOm tells it, 

Ghiyath al-Dln attempted to embarrass al-Karakl by asking him to explain 

what a certain type of triangle was. Al-Karaki purportedly answered, 

“Perhaps you are a Sunni, for you are asking me about the HanafI doctrine, 

but according to the ImamI doctrine, the triangle is unlawful, as are all 

intoxicating substances."72 This story, while reported by a biased source and 

certainly exaggerated for dramatic effect, points to the traditional Shi*!

71al-Nawaqid, fol. 122 b.
72al-Nawflqid, fol. 113 a - b.
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scholar's lack of training in the rational sciences during this period, to an 

extent quite alarming to the average Iranian scholar.

Later in the Safavid period, such scholars as Baha’ al-Dln al-cAmilI (d. 

1030/1621), who became the most influential jurist during the reign of Shah 

c Abbas but wrote important works on mathematics and astronomy as well 

as fioh and hadith. and the Shi*! philosophers Mir Muhammad Baqir-i 

Dam ad and Mutla Sadra were able to combine the two traditions. In fact, the 

intellectual flowering of Safavid Iran was perhaps fostered to a great extent 

by the stimulation due to the confluence of these two great traditions. Thus, 

whereas Sufism and philosophy played important roles in certain periods of 

Shi* I history, one cannot hold that either was an essential or distinguishing 

feature of Shl*ism as a whole.

Hodgson, like Corbin and Nasr, seems to have a predilection for 

philosophers and SOfls as opposed to legal scholars-the "Sharjah-minded" 

in his own terminology-, whom he often portrays as bigoted and myopic. 

Nevertheless, he does not see Shiism as being essentially concerned with 

the esoteric.

Shlcism as a whole, of course, even Jacfarl Shl*ism, was not 
necessarily very esoteric: the Sharlcah-minded *ulama’ 
scholars among the Shicis, even when they included the 
doctrine of taqiyyah dissimulation in their legal system, or 
acknowledged some hidden reference in the Qur’an to the 
imams, could be as prosaically exoteric as any Jama3! Sunnis.

Although Hodgson seems to find the law less interesting than Sufism or 

philosophy, he recognizes the centrality of the law in both Shlcl and Sunni

?3The Venture of Islam. 2: 198.
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Islam: "Shari1 ah-mindedness, whether in ShTl or Jamaci-Sunni form, was 

generally recognized as the backbone of mass Islam."74

Muhammad Husayn Tabataba5! recognizes the importance of 

mysticism and philosophy in Shfr heritage, but stresses that it is primarily 

the field of law which dictates the every-day practices of the faith, and one 

assumes that this includes matters concerning heresy and the questions of 

ShTism's relations with the Sunni majority. In his work ShFite Islam, he 

describes three methods of religious thought which roughly correspond to 

jurisprudence, philosophy, and mysticism: (1) the formal aspect of religion, 

(2) intellection and intellectual reasoning, and (3) intellectual intuition or 

mystical unveiling. Of the first method, he states,

The path of the external forms of religion leads to the 
understanding of the principles and the obligations of Islam and 
results in knowledge of the substance of the beliefs and 
practices in Islam, and of the principles of the Islamic sciences, 
ethics, and jurisprudence. This is in contrast to the other two 
paths.?5

Drawing on the ideas of Corbin and Hodgson, Mangol Bayat links both 

philosophy and Sufism with a tradition of dissent in Iranian history. She 

realizes, however, that this was only one trend within Iranian Shlcism, and 

holds that the group they often opposed was that of the jurists or 

mujtahids 76 Similarly, Momen stresses the fact that the legal scholars

?4The Venture of Islam. 2: 446.
75ShIcite Islam. 92.
76Mvsticism and Dissent: Sociorelittious Thought in Qatar Iran 

(Syracuse, New York: Syracuse University Press, 1982), 1-35.
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define the core of ShFf religious devotion, and that Sufism does not have as 

prominent place as is sometimes supposed.

In Sunni Islam, Sufism has, through the Sufi Shaykhs, a major 
hold on the religious devotion of the masses. But in ShFlsm it 
has become largely a side-issue, a minority interest. It is the 
orthodox ulama who hold the religious leadership oT the ShTi 
community and few oT them will have anything to do with 
Sufism.77

It therefore seems unlikely that Sufism is a defining characteristic of 

Shlcism.

E. Protest or Revolution
The view that Shlcism is essentially a religion of protest or dissent has 

become quite popular both in the media and in much scholarship on Islam 

and the Middle East since the events of the Iranian revolution in 1978-79, 

the ensuing Iran-Iraq War, and the actions of various political groups 

associated with Shicism in Lebanon since the Israeli invasion in 1982. The 

idea, however, is much older, going back to the Orientalist scholars of the 

nineteenth century who viewed Shlcism as a vehicle for Aryan, Iranian 

protest against an Arab, Semitic religion. One of the most developed 

presentations of this view is that of Hodgson in his widely-used textbook, 

The Venture of Islam, and also in his 1955 article, "How Did the Early Shl(a 

Become Sectarian?"78

While Hodgson, like many others, stresses that it is the Shlcl theory of 

the imamate which makes it sectarian, he uses the idea that Shlcism is 

essentially defined by dissent, social protest, and disapproval of the majority

77An Introduction to Sh^i Islam. 208.
78Journal of the American Oriental Society. 75 (1955): 1-13.
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community to tie together logically the various periods of ShM history. He 

stresses the ShFl imamate as the basis of this ideology:

One point only seems to have been too far-reaching to allow 
compromise. Those ShFls who insisted on allegiance to a 
special imam apart from the community at large necessarily did 
form independent sects, even on the level of the populace.7?

Hodgson holds that Shi'ism was not at first sectarian, but became so under 

the leadership of Jacfar al-$adiq, now recognized as the sixth Imam of the 

Twelver Shlcis. The key element which made the Shi4is sectarian at this 

point was the development of the theory of the nass. or designation, of each 

Imam by his predecessor. The chain of the Imams' designations was seen as 

a regular transferral of esoteric knowledge and charisma guided by divine 

providence. Thus, with the theory of nass. the Shici Imam came to take on 

qualities not supposed to be found in the Sunni Caliph. In Hodgson's view it 

is this which makes the Shicis sectarian; not the fact that they supported an 

alternative candidate as leader or the community, but that they held a 

different view of the nature of that leader.

Hodgson portrays the ShFism of this early period as one of "c Alid 

loyalty" and either open confrontation with the Sunni Caliphs or 

discontented withdrawal from the community. During the period oT the 

Occultation, the triumph of the ShFis has been postponed to a Utopia to be 

estabished with the return or the Hidden Imam, but protest is the constant 

theme of ShFism before and after the Occultation. Hodgson portrays the 

ShFism of the Buwayhid period in this fashion.

7?The Venture of Islam. 2: 38.
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. . .  the significant difference between ShFl and Jama5! [le.,
Sunni, in Hodgson's terminology] did not lie in the fiqh. Rather, 
Shiism, however much individual Shici writers or doctrines 
influenced Islam generally, remained the persistent custodian 
oT the latent revolutionary challenge of Islam. . . .  [Shiism] 
was a perennial source oT chiliastic hopes.80

At a later period, between the Mongol capture of Baghdad and the 

establishment of the Safavid Empire, SbTism took on another form, which 

Hodgson terms ' tarlaah Shiism." 'Tarlqah ShTism" refers to the para­

military Safi organizations, like the Safavid order, which multiplied in 

number during this period and whose teachings were based, in part, on 

reverence for CA1I and other doctrines generally associated with ShlcI Islam. 

Again, in Hodgson's view, although the external form of Shi4ism changed, the 

theme of social protest remained constant. Thus, Hodgson outlines what he 

sees as three forms of sectarian ShFism, in three different periods of Islamic 

history, held together by the themes of discontent, protest, and 

revolutionary aspirations.

While it is true that the trend towards revolutionary aspirations in 

Shlcism is very strong, it is only one strand among several which constitute 

the totality of Shlci ideology. As mentioned above, Mangoi Bay at recognizes 

that dissent was only one trend within later Shicism, although she follows 

Hodgson in holding that the Shlcl theory of the imamate is characterized by 

protest.81 For all the examples of ShTl revolts and rejection of the existing 

authority, there are also many examples of Shl‘1 acceptance and support of 

both Sunni and Shici political authorities. In fact, there are even many

80The Venture of Islam. 2: 39.
81 Mysticism and Dissent. 2-7.
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examples of serious attempts on the part of the Shi*18 to gain acceptance for 

themselves in Sunni-dominated ociety. Such attempts have not only been 

sincere gestures based on a willingness to accept the majority and a longing 

to participate in the majority community, but have also been an extremely 

important factor in ShFi history, and have contributed a great deal to 

making ShFism what it is.

This chapter has examined some of the most important definitions of 

Shlcism put forward in scholarship on Islam to date, and has found that they 

do not adequately account for the data concerning Shicism itself or 

demonstrate how Shicism relates to the Sunni majority. In particular, the 

common view that the imamate renders Shicism schismatic probably does 

not hold at any time after the early centuries of Islam, not only because of 

the Occultation of the Twelver Imam, but also because of developments 

within Sunni Islam which limited the religious authority of the Caliph. It is 

clear that since the early Islamic centuries, the law has been of central 

importance in Islamic society and in questions of religious authority in 

general, but examination of the individual points of difference has not 

revealed any underlying principles which may be deemed to define Shicism 

or set it apart.
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Twelver Shi4! Legal Authority
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As recently as 1979, Joseph Eliash could write that the field of 

Twelver Shfr jurisprudence remained “all but unknown."1 Since then, 

significant progress has been made in this field, but our understanding of 

ShFi jurisprudence and its development is still rudimentary. In recent 

years, Islamists have become aware that within the history of Twelver 

ShFism there exist two very different, even contradictory, systems of legal 

authority. For present purposes, legal authority denotes the right to settle 

disputes or answer questions concerning the religious law, in such a way that 

the believer will completely fulfill his religious obligation by acting in 

accordance with the resulting opinion, and such that no other party may 

accuse him of being remiss. The first system of legal authority discussed 

here is that based on recourse to the Imams, and has long been known in 

Western scholarship. Indeed, since scholars have in general held the view 

that it is the imamate which makes ShFism a sect, this system comes as no 

surprise. For convenience, it will be termed the “Imam-based system" in the 

following discussion.

In the first centuries of Islam, it appears that the legal system of the 

Shi£is was necessarily different from that of the Sunnis, primarily because 

of the different workings of authority in the two groups. For the Sunnis, 

revelation ended with the death of the Prophet Muhammad in the year 

11/632. For the Shfrs, however, revelation did not end until much later.

^'Misconceptions Regarding the Juridical Status of Iranian cUlama5," 
International Tournal of Middle East Studies 10 (1979): 9-25.
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After Muhammad, they sought guidance from a series of descendants of the 

Prophet, whom they called Imams, and whom they believed to be chosen by 

God and divinely inspired. These Imams were, for them, receptacles of 

revelation. They related divine knowledge either through direct transferral 

through their ancestors (ta4lim ) or through divine inspiration (ilhflm). If 

ShFi believers had a problem, they could solve it by referring to the living 

Imam.

During this early period, the Imam assumed the role of the highest 

authority in the Shi4! community, but he was not the only authority. There 

were many Shi4! jurisconsults; anyone versed in the Qur’an and Shi4! oral 

tradition could give legal opinions. The entourage of the Imams usually 

included many scholars with whom they discussed problems or debated on 

occasion. One description has the relationship of the Imam to the 

jurisconsult as being like that of the general to the specific; that the Imams 

gave the general rules, but let the jurisconsults apply these rules in 

particular cases.2 The Imams have also been pictured as merely guiding 

their followers to the use of correct legal reasoning.3 Both the Imams and 

the early Shi4I jurisconsults gave legal opinions fajwibat masa’il) and wrote 

treatises (rasfl’il) on legal questions.4 The Imams often answered questions 

in the manner jurisconsults would, citing Qur’flnic verses or earlier hadiths 

rather than giving an unsupported opinion. Not all questions were referred

2Hossein Modarressi, "Rationalism and Traditionalism in Shlcl 
Jurisprudence: A Preliminary Survey," Studia Islamica 59 (1984): 141-58,
147; idem. An Introduction to Shi4! Law. 24.

SModarressi, An Introduction to Shl4l Law. 25.
4For some of the eitant works of the Imams and works attributed to 

them see Fuat Sezgin, Geschichte des arabischen Schrifttums. 9 vols. (Leiden:
E. J. Brill, 1967-84), 1: 526-31,536.
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to the Imams, nor did the Imams expect them to be. The concepts of fiah 

and faalh . mufti and ifta3 were all accepted as normal in the early ShFi 

community and were referred to as such.

The main difference between the early Shl£l system of jurisprudence 

and the Sunni system was not that ShFl jurisconsults did not exist, or that 

no one could profess a legal opinion except the Imam himself. Rather, the 

difference was in the method of determining the orthodoxy of an opinion. 

One was not always required to consult the Imam, but final recourse was to 

him and no other. The authority of the Imam over jurisconsults was 

expressed in two ways. Sometimes the Imams made statements for or 

against a particular opinion, as in the following tradition attributed to CA1I 

al-Rida (d. 203/818), the eighth Imam, about conflicting doctrines of Zurarah 

and Hisham (d. 179/793-96) on the nature of void (al-manfiw).

"Zurarah said that void is nothing and is not a created 
thing, but Hisham said that void is a created thing.”

(al-Rida replied] "On this matter profess the opinion of 
Hisham and do not profess the opinion of Zurarah/'^

More often, however, the Imams simply stated "follow So-and-so’s opinions" 

or "do not follow So-and-so's opinions," or otherwise indicated the reliability 

of the scholar in question. The following are examples of a verdict given by 

an Imam about specific scholars.

"1 asked AbD al-Hasan al-Rida about Hisham ibn 
al-Hakam."

5al-Kashshi, Kitab al-rijal (Tehran: Chap-khanah-yi mustafavi, n. d.),
229.
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He said, "God bless him. He was a sincere believer, but be 

was mistreated by his contemporaries (ashab) because oT their 
envy of him."6

"1 asked Abo Ja‘far about Yonus [ibncAbd al-Rahman]."
He said, “God bless him."7

Similar traditions attributed to the Imams are numerous. It was common to 

evaluate the man first before evaluating his individual opinions. This had 

also been true at an earlier period for Sunni hadlth. since the hadlth 

compilers such as al-Bukhan based their analyses of the reliability of 

hadlth s on the integrity of the transmitters, not on the texts of the hadlth s.

It was only necessary to ask the Imam's opinion of a particular hadlth 

transmitter or jurisconsult, either present or past, to establish his status, and 

thereby determine the reliability of his opinions. For this reason, the Shlcl 

hadlth literature contains a great number of traditions from the Imams 

approving or disapproving of certain scholars. For the same reason, many 

hadlth s of this nature were fabricated.8

During the period of the Lesser Occultation, the system of recourse to 

the Imam was maintained. In 260/873-74, when the eleventh Imam, Hasan 

al-c Askari, died in Samarra5, his son Muhammad could not be found. It was 

said that the son, the twelfth Imam, had gone into occultation (ahavbah). and 

could only be reached through a messenger, known as wakll. bab or safir. If 

someone had a question, he could entrust it to the safir. who would relay it 

to the Imam and bring back an answer, called a tawal*. a "rescript" or signed

6al-Kashshl, Kitab al-riial. 230.
7al-KashshI, Kitab al-rijal. 411.
8See al-Kashshl on fabrication of hadlth by Qummi scholars against 

the theologian YOnus ibn cAbd al-Rahman in Kitab al-rijal. 415-19.
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reply. The message in the tawai* was the authoritative opinion of the 

Imam. Three men successively assumed the post of safir and designated a 

successor upon their deaths. When the fourth safir died, in 329/941, about 

eighty years after the disappearance of the twelfth Imam, he did not 

designate a successor. It was said that the Imam had gone into the Greater 

Occultation (al-ahaybah al-kubral. and could no longer be reached through a 

safir. This was the system of legal authority in ShFism in place, at least 

theoretically, until the beginning of the Greater Occultation in 329/941.

After 329/941, this system could no longer function and something else had 

to take its place. Specifically how it changed will be discussed below.

Beginning earlier in this century, but accelerating greatly with the 

advent of the Iranian revolution, scholars have become aware of a system of 

legal authority at work within Twelver Shi*ism which is fundamentally 

different from that just discussed. The presence of Khomeini in the media as 

the leader of the Islamic Republic of Iran has made the world acutely aware 

of the power and importance of the present system of legal authority in 

Shi*I Islam, which is based on a guild of legal scholars 9 Works undertaken 

to make this system accessible to the educated Western reader include 

Fischer's Iran: From Religious Dispute to Revolution*0 and Mottahedeh's The 

Mantle of the Prophet: Religion and Politics in Iran.1* The workings of this 

complex system remain poorly understood, and its history remains a blurred

9The significance of the term  "guild" is discussed in greater detail in 
the following chapter.

10Michael M. J. Fischer, Iran: From Religious Dispute to Revolution 
(Cambridge, Massachusetts: Harvard University Press, 1980).

URoy Mottahedeh, The Mantle of the Prophet: Religion and Politics in 
Iran (New York: Simon and Schuster, 1983).
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sketch. For convenience, this system will be termed the "guild-based 

system" in the following discussion.

Mastership in the guild of legal scholars is acquired through 

completion of a highly structured legal education at one of the main Shi*! 

centers of learning, termed hawzah cilmiwah. of which the most important, 

in our own time, are the centers at Najaf in Iraq and Qum in Iran. Muhsin 

al-Amln (d. 1371/1952), a Shi*I scholar from Jabal cAmil who studied in 

Najaf around the turn of the century, gives one of the most detailed 

descriptions of the course of study followed.12 The curriculum, as it has 

developed over the centuries and been instituted in Najaf, has three main 

stages. The first stage is called the muoaddamator "propaedeutic sciences", 

and includes the study of Arabic syntax and morphology, rhetoric, and logic. 

The second stage, called dars al-sutoh or al-dars al-sathi ("study of legal 

texts”), consists of a graded course of standard fiqh and usai al-fioh text­

books. According to Muhsin al-Amln, it takes about seven and a half years 

of continuous study to complete the first two stages of the curriculum . The 

third and final stage, termed dars al-kharij ("extra-textual study”) or al-dars 

al-istidiaii ("study of the derivation of legal rules"), is the study of usOl 

al-fiah and fioh concentrating on the derivation of individual opinions.

There are no texts at this level, only the lectures of the professor. According 

to Muhsin al-Amln, this stage takes about five years, so that the complete 

course of study is about twelve and a half years. He observes, however, that 

the time required to complete this education depends on the ability and 

application of the student.13

12Khitat Tahal {Amil (Beirut: Matba'at al-insaf, 1961), 153-55- 
tSKhitat Jabal {Amil. 155-
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As just mentioned, the first stage, that of the muaaddamat. includes 

the sciences of syntax, morphology, rhetoric, and logic. After memorizing the 

Qur’an and learning how to write, the student may begin the standard 

curriculum. It is organized as follows.

The Propaedeutic Sciences (al-Huqaddam2t)
A. Syntax and Morphology.

I. al-Airomiwah. a short text on syntax by Ibn AjurrOm (d. 723/1323). The 

student must memorize the text of this work and memorize the explication 

of its examples.

II. Oatr al-nada wa-ball al-sadfl and its commentary, both by Ibn Hisham 

al-Ansar I (d. 761/1360).

I la. At the same time, the student begins to study Sacd al-Dln al-Taftazanl's 

commentary on Kitab al-tasrlf (The Book of Morphology), by l Izz al-Dln 

al-Zanjanl (fl. 625/1257).

III. The Alfiwah of Ibn Malik (d. 672/1274), with the commentary of his 

son Badr al-Dln (d. 686/1287), is read for syntax only, and not morphology. 

Ilia. For morphology, the student reads concurrently the commentary of 

al-Jaribirdl (d. 746/1345) or al-Nizam al-Nlsabori (d. ca. 710/1310) on 

al-Shafivah. by Ibn al-Hajib (d. 646/1249).

IV. Mnahnl al-lablb by Ibn Hisham al-Ansarl. The student reads only the 

mufradat. fe., the first section of the work, which treats the Arabic particles 

in alphabetical order.

B. Rhetoric and Logic.

1. On rhetoric, the student reads al-Mutawwal by Sacd al-Dln al-Taftazanl. 

This is al-Taftazam's longer commentary on the abridgement, al-Talkhis. of 

al-KhaVib al-Qazwinl (d. 739/1338) on Miftah al-culOm. by al-Sakkakl (d.
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626/1229). Some students read al-Mukhtasar. al-Taftazanfs shorter 

commentary, rather than al-Mutawwal.

II. The student begins to study logic along with rhetoric. He reads the 

hashiyah. gloss or marginal commentary, of Mulia cAbd Allah al-Yazdi (d. 

1015/1606) on Tahdhib al-mantia by Sacd al-Din al-Taftazam.

III. Sharh al-shamsiwah. a commentary on the treatise of * All ibn cUmar 

al-Katibl al-Qazwinl (d. 693/1274) by Qu\b al-Dln al-Razi (d. 766/1365) is 

also read on logic. Rarely, Sharh al-mataiic. a commentary on the work of 

(Adud al-Dln al-Ijl (d. 756/1355), is also read.

Dars al-Sutoh
The student is now ready to begin the study of law. He studies fiah 

and usol al-fiah simultaneously, both by gradations. The emphasis, judging 

from Muhsin al-Amin's presentation, seems to be on usol al-fiah. just as the 

emphasis in the study of grammar seems to be on syntax rather than 

morphology.

I. The student first reads Macaiim al-usol by Hasan ibn al-Shahid al-Thani 

(d. 1011/1602).

Ia. At the same time, the student reads some fiah in al-Shar3?i by 

al-Muhaqqiq al-Hilll (d. 676/1276), but does not study its derivation,.

II. Next, the student reads al-Oawanm on usOl al-fiah by Mlrza AbO al-Qasim 

al-Qumml (d. 1231/1816).

During Muhsin al-Amln's lifetime, Kifavat al-usol by Mulia Kazim 

al-Khurasanl (d. 1329/1911) began to replace al-Oawanln in the curriculum. 

Ila. Along with al-Oawanin. the student reads Sharh al-lumtah by al-Shahld 

al-Thani on fiah.
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III. The last usol al-fiah te it  read before continuing on to dars al-khari) is 

al-Rasa^l. also known as Fara^d al-usol. by Murtada al-Ansarl (d. 

1281/1864) on usol al-fiah.

Ilia . At the same time, Rivad al-masa’il on fiah or the books on taharah and 

salat by Murtada al-Ansarl are also read.

Dars al-Uiarij

After completing the second level, the prospective scholar becomes 

what might be termed a graduate student of law, continuing to study fiah 

and usol al-fiah. The student attends the lectures of one of the top scholars 

at the hawzah cilmiwah. There are no text-books, hence the term kharij. 

meaning "outside" of books, or extra-textual.14 The professor lectures from 

his notes and expounds his own legal opinions on fiah and usol al-fiah. 

giving both the opinions and their derivation. It usually takes several years 

of lectures for a scholar to go through the standard order of legal topics. The 

purpose of this level of study is to teach the students to do legal research, 

Le., to arrive at an independent legal ruling and establish the soundness of 

that ruling with adequate proofs.

While attending the lectures, the student compiles a work, termed a 

taarlrah . on law. This corresponds roughly to the Western doctoral thesis, 

and is a commentary on the professor's legal opinions and method. If the 

taarlrah is approved by the professor, the student is eligible for his degree 

in law. The successful student receives a degree which grants him the rank 

of a master in the guild of legal scholars, and as such, he is called muitahid. 

The degree he receives is called the iiazat al-iitihad. The iiazah may only be

14See Muhsin al-Amln, Acvan al-Shlcah. 10 vols. (Beirut: Dar 
al-tacaruf li ’l-matbOcat, 1983), 10: 352.
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granted by a muitahid. and certifies the student s ability to derive and issue 

legal opinions. An aspiring jurisconsult will try  to obtain such ijazahs from 

all the top scholars at his center of learning, not just o n e .15 Muhsin al-Amln 

gives the following definition of the ijazah.

The other type [of ijazahl is the ijazat al-ijtihad. It certifies that 
the recipient has acquired the ability to derive the points of law 
from fundamental principles, and that he is a trustworthy and 
upright man whom it is appropriate to consult for legal rulings.
One may know this through personal contact, especially if the 
recipient is a student of the issuer of the ijazah (al-mujiz ).if>

This degree maintains the exclusivity of the guild of legal scholars. No one 

except a muitahid may issue a legal opinion. There is no possible method of 

recourse to the Imam for a legal opinion, because direct communication with 

him has been cut off. The guild-based system seems, therefore, to operate 

with complete independence from the Imam.

Attempts to Relate the Two Systems
Scholars have recognized that the guild-based system of authority 

found in modern ShFism is radically different from that based on recourse 

to the Imam, and these two faces of ShFl legal authority have created a 

great deal of confusion in the literature. It is still a common view that the 

guild-based system described above is somehow a mere extention of the 

Imam-based system, despite the fact that the guild-based system seems to 

be based solely on the science of jurisprudence. Scholars attempt to 

maintain that this is mere window-dressing, for appearances only, and that, 

in fact, legal authority is still based on recourse to the Imam. MacDonald

*5Moojan Momen, An Introduction to Shlcl Islam. 202.
l6Muhsin al-Amln, A*van al-9h!cah. 10: 352.
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holds that the mujtahids . . seem to have in their hands the teaching 

power which strictly belongs only to the Hidden Imam. They thus represent 

the principle oT authority which is the governing conception of the Shi1 ah ."17 

Goldziher states that whereas Sunni Islam is based on the concept of 

consensus, ShTl Islam is based on authority: 'Thus if we wish to 

characterize in brief the essential difference between Sunni and ShFl Islam, 

we may say that the former is based on the ijmfl* and the latter on the 

authoritarian principle."18 He emphasizes the role of the Imam as the sole 

recognized interpreter of the law.

Only the teaching and the will of the infallible Imam, or of his 
authorized deputy, carry a sure guarantee of truth and justice.
Just as in any age the Imam alone is the legitimate political 
head of the Islamic community, so the Imam alone has the 
authority to decide questions that have not already been 
decided at the outset and for all time by received law, and the 
Imam alone has the authority to interpret and apply the law.19

As recently as 1989, Makdisi, following the widely accepted view, states that 

unlike Sunnism, ShFism refers back to the authority of an Imam, and 

contrasts ShFism as a "church of authority" to Sunnism as a "church of 

consensus."20 Goldziher and Makdisi fail to qualify their statements with 

any limiting expression such as "before the Occultation" or "in the early

17Development of Muslim Theology. 116.
18Goldziher. Introduction to Islamic Theology and Law. 191.
^Goldziher. Introduction to Islamic Theology and Law. 191.
^ “Scholasticism and Humanism in Classical Islam and the Christian 

West," lournal of the American Oriental Society. 109 (1989): 175-82, 176; 
The Rise of Humanism. 29.
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period," so that their portrayal is taken to refer to ShFism throughout 

history2*

Joseph Schacht recognizes only the second system of authority, and 

not the Imam-based system, as a leaal system per se. though he does not 

term it a guild specifically. He holds that Shl'ism in the earlier centuries 

was, as far as the law is concerned, reasonably integrated into the Sunni 

community, but broke off at about the time of the Occultation of the Imam to 

form its own legal system. Schacht gives a short description of the 

development of Shici jurisprudence, and holds that Imamite Shlcism only 

took definite shape at the end of the third/ninth century, and can only be 

said to have a legal system from that date on.22

In A History of Islamic Law, published in 1964, Coulson sees that in 

some aspects, the ShFl legal system differs essentially from the Sunni 

schools of law. Shfr law "possesses certain distinctive characteristics which 

stand in sharp contrast to the principles recognized by the Sunnite system as 

a w h o le .’’23 Coulson goes against Schacht’s portrayal, holding that the Imam- 

based system is actually a legal system, one quite different from that of the 

Sunnis, and consequently different enough to make Shlcism be considered 

heretical. He criticizes Schacht and Goldziher for adopting the opinion that

21 In a private discussion, Professor Makdisi has objected that the 
article in question deals with the early period of the creation of the legal 
guilds (ie., the second half or the third/ninth century), so that this statement 
is not incorrect as it stands in context. Notwithstanding, I hold that unless an 
expression such as "in the period under consideration” is added, the 
statement is taken by the reader to refer to Shfism in all periods. Several 
other statements in the article concerning Judaism and Christianity as well as 
Islam are understood by the reader not to be limited to this specific period.

22The Origins of Muslim jurisprudence. 54,99, 262.
23Noei J. Coulson, A History of Islamic Law (Edinburgh: University 

Press, 1964), 105.
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the legal differences between Twelver ShFls and Sunnis are not greater 

than those found between the Sunni schools of law.2* The reason for this 

difference of opinion is that Goldziher and Schacht had in mind the 

individual points of law, whereas Goulson was thinking primarily of the 

system of legal authority.

Coulson describes the Imam-based system of Shlcl authority, 

emphasizing its political aspect and the issue of the caliphate: "the Shlcites 

represented a rigidly authoritarian concept of political power."25 He then 

goes on to characterize the entire history of ShXcl legal authority as following 

that system which could only work before the Occultation, ignoring the 

intellectual and legal developments of over one thousand years of history.

He claims that the ShFls reject reason as a source of the law.2* He states 

that they "maintain that the further elaboration of the law is the sole 

prerogative of their divinely inspired Imam."2? Again stressing the theory 

of the imamate, he writes:

the doctrine of the Imamate dominates Shl‘ite jurisprudence to 
the degree that it produces a concept of law, and the 
relationship of the political authority therewith, fundamentally 
different from that obtaining among the Sunnites 28

Coulson holds that Shicx doctrine, again referring to the imamate in 

particular, makes their law fundamentally different from that of the Sunnis.

24 A History of Islamic Law. 105. 
2?A History of Islamic Law. 104.
2*A History of Islamic Law. 105-6. 
27A History of Islamic Law. 106. 
2SA History of Islamic Law. 106-7.
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. . . the sectarian legal systems are, in the ultimate analysis, 
quite distinct from each other and from those of Sunni Islam; 
for they derive their authority exclusively from those 
individual politico-religious beliefs by virtue of which the 
several sects and the Sunnites mutually regard each other as 
heretical.29

He also argues that Twelver ShTl law

. . . appears as a natural manifestation and product of their 
own version of the nature of Islam, inseparably connected with 
the whole body of dogma and beliefs which constitute their 
religious faith 30

Thus, Coulson seems to recognize only the Imam-based system of 

authority as belonging to Shicism. His statements about this system are 

presented as holding for ail periods of Shfr history; they are unqualified by 

such restrictions as "in the early period" or "before the occultation." Yet, 

perhaps as an after-thought, he goes on to deflate his detailed description of 

Shlcl legal authority by saying that it is only an ideal system reserved for 

times when the Imams are present which has been in abeyance ever since 

the occultation. Coulson devotes less than a page to the system which has 

functioned as a "temporary" replacement for the Imam-based system. He 

states:

As far as the Ithna-Casharites are concerned, it [the Imam- 
based system] has represented, since 874, an ultimate ideal 
which awaits the return of the hidden Imam for its 
implementation. During the protracted Interregnum the

29A History of Islamic Law. 119. 
3°A History of Islamic Law. 118.
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exposition of law has been the task of qualified scholars 
(mujtahids). and however much they have been regarded as the 
agents of the Imam and working under his influence, their use 
of human reason (caal) to determine the law has been accepted 
as necessary and legitimate si

While he admits here that this system is fundamentally different from the 

Imam-based system, he hints at links to the first system in his statement 

that the mujtahids are agents oT the Imam and under his influence.

In his 1969 article, "The Ithna^shari-Shrt juristic Theory of Political 

and Legal A u t h o r i t y ,"32 Joseph Eliash follows Coulson in criticizing Schacht 

for failing to recognize the Imam-based system as a legal system. He states,

In studying Ithnacashari-Shici doctrines it is necessary to rid 
ourselves or the notions that an Ithnacashari corpus of 
jurisprudence was to begin only after the ShFl Buyids had 
established themselves in Baghdad (334/945). - 33

Eliash thus recognizes the existence of two different systems of legal 

authority in the history of ShFism.

In assessing the Ithnacasharl theory of legal and political 
authority we should realize that we are dealing with two 
variant situations; namely one in relation to the historical 
Imamate when the Imam was both alive and accessible to the 
believers, and the other during the Imam s absence.®4

31A History of Islamic Law. 108.
®2Studia Islamica 24(1969): 17-30.
35’The Ithn2casharl-ShIcI Juristic Theory," 12. 
W’The Ithnacasharl-Shicl Juristic Theory," 27.
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In this he is correct, but he Tails to understand the structure of the 

guild-based system. He states that this system of legal authority is 

humanized and fallible, and implies that it has no recognized basis of 

authority. He states,

Concerning the second situation, lasting from ca. 329/940, 
probably earlier, until the end of time, ltlmacasharl-ShTism 
conceives of no authority exercised by a human being as being 
divine and no legislation as in fa l l ib le .35

Like Coulson, he seems to view the guild-based system at work during this 

prolonged period of Shici history as a temporary, make-do framework of 

legislation without any exclusive or authentic basis. He holds that 

lthnacashari Shicism does not allow for the delegation of authority to the 

jurisconsults, and claims,

. . .  it would be contrary to the very essence of lthnacashari 
Shlcism to regard the muitahid as more than an ordinary 
mukallaf [one upon whom religious duties are incumbent, ie., 
any adult, competent Muslim] versed in the ordinances of the 
Sharlcah and their application, and even more contrary to 
institute him as a performer of the function of the Imam during 
the Great Occultation by virtue of ’an ex ante appointment’.?6

In this last comment Eliash is referring to a 1965 study oT the 

mujtahids of modern Iran, in which Leonard Binder reports that the ShFl 

mujtahids claim authority by virtue of their having been entrusted with the 

"general agency" (nivabah cammah) of the Imam. Binder finds that they

35"The Ithnacasharl-Shl<l Juristic Theory," 28.
36"The Ithna'asharl-ShFl Juristic Theory," 26.
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base this claim on a hadlth transmitted from the sixth Imam Ja'far al-Sadiq 

(d. 148/765).5? Binder's findings are authentic, but Eliash refuses to grant 

them any weight because he feels that they go against the true spirit of 

Shiism. While it is not up to Eliash himself to decide which parts of modern 

ShFl doctrine are true to ShFism and which are not, his interpretation 

points to the fundamental discrepancies which exist between the two 

systems of legal authority.

In a 1979 article ,38 Eliash, though he had since found and translated 

the hadlth upon which the mujtahids base their claim to exclusive authority, 

known as the hadlth of cUmar ibn Hanzalah,39 continued to hold that such 

claims were invalid. The critical part of the tradition, as Eliash translates it 

following the version included in al-Kafi by al-ICulayni (d. 329/941), is the 

answer to a question put by cUmar ibn Hanzalah to Jacfar al-Sadiq 

concerning whom Shi(l believers should consult in order to settle legal 

disputes:

They [should] look for him among you who has related our 
traditions, has examined what is lawful and what is unlawful 
according to us, and has known our decrees. They should accept 
him as a judge, for 1 appointed him a judge over you. If he 
would judge according to our ruling and his (judgment) would 
not be accepted, verily it is contempt for the ruling of God and 
rejection of us, and he who rejects us rejects God and is subject 
to the penalty for the attributing of partners to God 48

3?'The Proofs of Islam: Religion and Politics in Iran," in Arabic and 
Islamic Studies in Honor of Hamilton A. R. Gibb. ed. George Makdisi (Leiden, 
1965), 122-23.

38" Misconceptions Regarding the Juridical Status of the Iranian 
cUlamaV International lournal of Middle East Studies. 10 (1979): 9-25. 

39"Misconceptions," 14-15.
^'Misconceptions," 14.
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Eliash holds not only that the mujtahids' claims are historically invalid, i.e.. 

that the Imams made no statement berore the Occultation indicating that 

their functions would be entrusted exclusively to the mujtahids in their 

absence, but also that the mujtahids* claims are inconsistent with 

fundamental Shlcl doctrines concerning the nature of religious authority. He 

holds that this hadlth. if read in context, does not support the exclusive 

authority of the mujtahids and proclaims, "Twelver Shicl juridical principles 

do not vindicate' an alleged designation of the culamsJ by the Imams to 

wield the Imam's prerogatives.'41

In Eliash's view, the Occultation is a time of suspended legal authority. 

According to him, Twelver Shlcism "relegated the ideal theocracy to a 

Utopian Messianic age.‘*2 During this period, the mujtahids have provided 

some leadership to the community, but their entire legal system serves as a 

temporary moasure, and the ruling of the mujtahid is "as fallible as any 

other human deed."43 The best the mujtahids can hope to do is to institute 

rulings for the common good, to the best of their ability, while the Shlcl 

community awaits the return of the Hidden Imam. Like Hodgson, EUash 

believes that in Shlcism in general, justice is reserved for the awaited Utopia 

to come at the end of time. Meanwhile, all human efforts have no basis for 

authority.

In 1980, shortly after Eliash's second article was published, Norman 

Calder completed a doctoral thesis entitled 'The Structure oT Authority in 

Imaml ShlcI jurisprudence" which gave a fuller picture of the development

41 "Misconceptions," 21.
42 "Misconceptions," 23.
^"Misconceptions," 15.
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of the guild-based system than hitherto available.44 Although Calder does 

not use this term, he traces the development of the guild-based system, 

shoving that its theoretical underpinnings developed gradually, following 

the occultation of the Imam, and culminating, in a sense, with the theory of 

"general agency" to which Binder’s article calls attention. According to 

Calder's research, the theory of general agency was first formulated in those 

eiact terms by al-Shahld al-Tham (d. 965/1558), though it was pre-figured 

in the work of (AU ibn cAbd aI-cAlI al-Karakl (d. 940/1534)45 According to 

this theory, the muftahid is the exclusively entrusted "general deputy" 

(al-na3ib al-camm) of the Imam. Calder shows, however, that the trend for 

Shrt jurisconsults to claim the prerogatives of the Imam began much 

earlier, as far back as the fifth/eleventh century.

Sachedina traces the development of te guild-based system of 

authority in his recent book on the the concept of "the just ruler” (al-sultfln 

al-cadil) in Shi*! Islam, which traces the theoretical underpinnings of the 

concept of wiiavat al-faalh. or "the comprehensive authority of the 

jurisconsult" in Twelver ShTI legal texts throughout Shi*i history4* This 

concept as professed by Khomeini (d. 1409/1989) and other modern Shi*i 

jurists and as enshrined in the Constitution or "Fundamentai Law" (qannn-i 

asasl) of the Islamic Republic of Iran (1979-present), holds that one or more 

jurisconsults-as the Constitution allows-recognized to be the most 

accomplished and pious authorities of the age retain sole political as well as

^Norman Calder, 'The Structure of Authority in Imaml Shicl 
jurisprudence," unpublished Ph.D. thesis, School of Oriental and African 
Studies, University or London, 1980.

45'The Structure of Authority in Imaml ShTi Jurisprudence," 66-170.
4*Sachedina, The lust Ruler in Shicite Islam.
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religious authority. According to recent Iranian interpretations, the only 

legitimate government may be one under the supervision of this leading 

jurist. Sachodina, following the views of modern ShFl jurists who endorse 

the concept of wiiavat al-faalh. concludes that the concept of general agency 

is a post-Occultation development of the pre-Occultation practice of specific 

delegation of authority by the Imam. This concept was gradually developed 

into an exclusive claim on the part of the jurisconsults of comprehensive 

authority over the ShFl community in post-Occultation ShIcI jurisprudence, 

which Sachedina considers as falling into four significant periods: the 

Buwayhid period, with the ShIcI jurisconsults of Baghdad, the Seljuk- 

Ilkhanid period, with the jurisconsults of al-Hillah, and the Safavid and Qajar 

periods, with the major jurisconsults of Iraq and Iran.

Sunni and Shi*! Jurisprudence Juxtaposed
Discussions to date do not explain adequately what brought about the 

rise of the guild-based system within Twelver ShFism. It is the contention 

of the present author that explanations have been inadequate because 

scholars concerned with ShFl jurisprudence have too often viewed it in 

isolation. When they have addressed this issue, they have sought to explain 

the rise of the guild-based system in terms internal to Shttsm, without 

reference to the history of Islamic jurisprudence as a whole. Eliash 

attributes the establishment of the guild-based system after the Greater 

Occultation of the Imam to practical necessity and the rational character of 

Twelver ShFl theology.47  Madelung makes a similar statement:

As a result of the loss of the absolute and infallible authority in
religious and political matters vested in the Imams Carter the

47 "Misconceptions," 15.
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disappearance or the Twelfth Imam], other sources and forms of 
authority and legitimacy were gradually accepted in theology, 
the religious law and the political sphere.48

This statement fails to explain any specific post-Occultation developments 

within Twelver Shi*! jurisprudence.

A more convincing explanation is to be found in the developments of 

Sunni jurisprudence and in Sunni theories of orthodoxy and heresy. Many 

features of the Shl*I guild-based system of jurisprudence resemble those 

found in Sunni jurisprudence very closely, and some were even adopted 

after having been rejected initially by Shicis as incompatible w ith their own 

doctrine. Such evidence suggests the hypothesis that Sunni influence had a 

great deal to do with the development of the guild-based system of 

authority. Brunschvig notes certain intervals between the compilation of 

hadlth collections and the systematization of jurisprudence in Sunnism and 

Shlcism, and posits influence49 The interval to which he refers probably 

includes some of the following developments.

The first books of Sunni hadlth arranged according to the chapters of 

law for easy legal reference appeared in the third century .so The six such 

books accepted by Sunnis as being the main works of reference are al-Sahih 

by al-Bukhirl (d. 2S6/870). al-Sahih by Muslim (d. 261/815), al-Sunan by

40Wilferd Madelung. "Authority in Twelver Shiism in the Absence of 
the Imam," in La notion d'autoritfe au moven age: Islam. Bvzance. Occident. 
Colloques inlernationaux de la Napoule, 1978 (Paris: Presses universitaires 
de France, 1982): 163-73,173.

4 9"Les usol al-fiqh imamites & leur stade ancien (Xe et Xle stecles)," in 
Le shi'iame imamite (Paris: Presses universitaires de France, 1970), 201-13.

SOSezgin points out that it has been c common error to assume that 
al-BukharTs al-Sahih was the first such book; others preceded it. Geschichte 
des arabischen Schrifttums. 1: 115.
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Ibn Majah (d. 273/886). ai-Sunan bv Abo DawOd (d. 275/889), al-Sahih bv 

ai-Tirmidhl (d. 279/892), and al-Sunan by al-Nasl^I (d. 303/915). They all 

date roughly from the last half of the third/ninth century. The four such 

books accepted as being the main works of reference by the ShFls are 

al-Kafl bv al-Kulaynl (d. 329/941). Man la vahduruhu 'l-faalhbv Ibn 

Babawayh al-Qummi (d. 381/991) and Tahdhlb al-ahkam and al-Istibsar by 

Muhammad Abo Jacfar al-Tosi (d. 460/1067). They date from the 

fourth/tenth century to the first half of the fifth/eleventh century. The 

ShFis came to refer to these books of hadlth as al-usOI al-arbacah or 

al-kutub al-arbacah. a nomenclature perhaps designed to parallel the Sunnis’ 

term as-sihah as-sittah.

The first integral text of Sunni usol al-fiah. methodology of law and 

jurisprudence, was written by al-ShaficI (d. 204/820). The first books on 

Shlci usol al-fiah were al-Tadhkirah bi usol al-fiah by al-Shaykh al-Mufld 

(d. 413/1022), cUddat al-usol by al-Tosi (d. 460/1067), written some time 

between 413/1022 and 436/1044, and al-DharI(ah iia usol al-sharFah bv 

al-Sharlf al-Murtada (d. 436/1044). With these works came the acceptance 

of the legal concept of iimat . which dated back at least to al-Shaficl in Sunni 

Iaw.5i

Shlcls did not accept aivas. analogy, widely accepted in Sunni 

jurisprudence, as one of the usol or sources of jurisprudence, but they did 

develop ShlcI usol al-fiah so that there would be four sources, substituting 

dalil al-caal (reason) for oivas. The first Twelver ShFI work on usPl al-fiah

5iMuhammad ibn Idris aI-ShaficI, Islamic lurisprudence: Shaficrs 
Risala. trans. Majid Khadduri (Baltimore, Maryland: The Johns Hopkins Press, 
1961), 285-87. For the Twelver ShIcI adoption of ijmac. see Chapter Eight 
below.
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to present the Tour sources in the order Koran, hadith. iimSc. and dalll 

al-caol. corresponding to the usual Sunni order, was al-SariPir al-hawi li- 

tahrir al-fatawlby Ibn Idris al-Hilli (d. 598/1202)52

The use or the term ijtihad to mean the ability to arrive at a personal 

opinion on the basis of individual legal research was at first rejected by 

Shi*i jurisconsults, but later incorporated into their legal system. Among 

Sunni jurisconsults, the term was used with this meaning as far back as the 

time of al-Shafi(l. Al-Muhaqqiq Ja'far ibn al-Hasan al-Hilli {d. 676/1277) 

was the first to admit that ShFi jurisconsults practiced ijtihad and 

incorporate the term into his works on jurisprudence. The interval in this 

case was about four and a half centuries.

This short synopsis is enough to show that Schacht‘s portrayal of the 

historical development of Shi* I law is incorrect. Schacht holds that Shi* I 

law was closer to Sunni law at a very early period, then diverged. He states 

that during the early period, from the formation of the Shi* ah until the 

second/eighth and third/ninth centuries, the ShI*Is remained in fairly close 

contact with the Sunnis. After this, he implies, Shi* I law became somehow 

isolated from Sunni law, and the doctrinal similarities that exist date from 

the early period. The major developments just described indicate that Shi*I 

law started out quite different from Sunni law, but gradually conformed 

more and more to the Sunni system. Schacht was thinking primarily of the 

individual points of law and ignoring legal methodology when he 

propounded the diametrically opposed view.

V at There Sunni Influence on ShFl Jurisprudence?

52Modarressi, An Introduction to Shlcl Law. 3 n. 2.



www.manaraa.com

62
While there is a great deal of evidence of Sunni influence on Twelver 

ShTI jurisprudence, this topic has yet to be studied comprehensively or in 

detail. Coulson recognizes that the sectarian legal systems borrowed from 

and interacted extensively with the Sunni majority, at least in the early 

period:

No geographical or intellectual barriers isolated the sects from 
the Sunnites during the eighth and ninth centuries, and the 
evolution of their legal systems coincided and merged with the 
general process of historical development described in Part 1 of 
this book. . . .  In fact, the sectarian legal systems, far from 
being wholly independent growths, often directly borrowed 
rules developed in the Sunnite schools.53

Coulson notes that the developments of later ShIcI jurisprudence have 

followed those in Sunni jurisprudence quite closely, but attributes this to the 

conservative nature of Shici legal scholarship.

Furthermore the actual historical evolution of law in the various 
Shlcite groups has closely followed that in Sunnite Islam;. . .
Imams or their representative scholars have seldom seen fit to 
depart from the traditional laws as expressed in authoritative 
manuals belonging to the early medieval period .?4

Other scholars have made more specific assertions of Sunni influence 

on ShIcI jurisprudence. Muhammad Rida Mu?aTfar states that ShIcI scholars 

adopted the concept of ijmac. or legal consensus, out of competition with 

Sunni scholars, but does not elaborate.?? Juan Cole observes, "One suspects

33a History of Islamic Law. 104-5.
?*A History of Islamic Law. 108.
??UsDl al-fioh. 4 vols. (Najaf: Dar al-nucman, 1966-67), 3: 97.
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that it was in imitation of the Sunnis that the Imaml Shfrs also developed 

four sources of law."?6 jn his recent work An Introduction to Sh1cl Law. 

perhaps the best compendium on Shlcl jurisprudence available in a Western 

language to date, Hossein Modarressi Tabatabai holds that through the 

prominent ShlcI scholar al-Shaykh al-Tusl an important part of Sunni legal 

scholarship passed into ShFl law. He states that two or al-TDsI's works,

Kitab al-mabsot and Kitab al-khiiaf. are modeled on Sunni works, but does 

not identify the specific Sunni antecedents.?7 He adds that the Shlcl scholar 

Ibn al-Mutahhar ai-Hilll, known as al-cAUamah, also drew on Sunni legal 

works.?8 M a delung mentions that al-cAllamah introduced into ShlcI law 

juridical principles adapted from Sunni law.?9 Thus, not only is there strong 

evidence that an important connection exists, but several modern scholars 

have claimed that this is indeed the case, and even, in some instances, cited 

specific examples. It appears, however, that no substantial study has yet 

been undertaken on the connections between Sunni and Shlci jurisprudence, 

nor have the important questions how and why ShIcI scholars adapted 

Sunni juridical concepts been adequately addressed. The following chapters 

of this study will endeavor to provide some answers to these questions.

?6Juan R. Cole, "Imami jurisprudence and the Role of the Ulama; 
Mortaza Ansari on Emulating the Supreme Exemplar," Religion and Polities 
in Iran: Shlcism from Quietism to Revolution, ed. Nikki R. Keddie (New 
Haven: Yale University Press, 1983): 33-46, 35.

?7Modarressi, An Introduction to ShicI Law. 44. It appears from 
context that Modarressi did not have any specific Sunni works in mind when 
he made this statement, and that he based it on the fact that these works 
present Sunni legal opinions in detail.

?8An Introduction to Shlcl Law. 48.
??Madetung, "Authority in Twelver Shiism in the Absence of the 

Imam,” 168.
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First, it will be useful to reflect on the reasons for the lack of progress in this 

important area of Islamic studies.

Obstacles to an Understanding of Shi*I Jurisprudence

The preceding discussion has examined a number of the definitions of 

Shl*ism or interpretations of Shi*I history proposed in studies of Islam and 

the Middle Hast to date. It has been found that since Sunnism defines heresy 

as a legal matter, it might be fruitful to look at the differences between 

Sunni and Shi*! law in order to gain a more balanced view of Shl*ism's 

place in the Islamic community. However, since the difference does not 

seem to be embodied in the varying opinions on the points of law, it more 

probably lies in the system of legal authority, or jurisprudence (usol al-fiah). 

Examination of scholarship to date on Shi*I legal authority has revealed that 

certain important and undeniable facts of ShI*I history, such as the rise of 

the guild-based system of authority as found in Twelver Shl*ism today, are 

left unexplained. To my mind, the two main obstacles to progress in 

scholarship in this area have been the focus of Orientalists, especially in 

matters concerning Shi*ism, on the rise of Islam and the early Islamic 

centuries, as well as the general failure to study Sunni and Shi*i 

jurisprudence in combination.

It is hardly surprising that Orientalist scholars, coming from a 

philological tradition obsessed with origins and studying a religious tradition 

with an equal if not greater reverence for the past, should have focused their 

studies on the rise and early period of Islam rather than on more recent 

history. The idea, once widely accepted, that Islamic and especially Arab 

civilization went into an abysmal decline after the Mongol capture of 

Baghdad needs no introduction. Similarly, many scholars, seeing al-Ghazall,
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who died in 505/1111, as the architect of a great religious synthesis 

representing the culmination of Islamic religious and intellectual history, 

seem to think that he is one of the latest Muslim thinkers who merits serious 

consideration in our manuals on Islam. Similarly, has been a common view 

that ijtihad has not been exercised in the Sunni community since the 

third/ninth century, and some have interpreted this as a virtual ban on 

original legal scholarship since that time. Even the works of Schacht and 

Coulson focus on the developments of the first three Islamic centuries and 

reveal little of the history of jurisprudence at later dates. An examination of 

any introductory text-book on Islam—as well as Middle Eastern history, or 

Arabic literature, for that matter-will show it to be significantly if not 

hopelessly skewed towards the early period. Hodgson’s Venture of Islam is 

much more even handed than most texts, but even it includes a 

disproportionate amount of material on the Ummayyad and early Abbasid 

periods. Since the attention of Islamists has been focused on the early 

period, when the ShFI Imams were not yet in occultation, the need to 

examine the legal system which developed at a later date has not been felt 

with any urgency. Scholars of Shiism in particular have not suffered as 

much from this chronological bias because of their awareness of the 

tremendous cultural, intellectual, and religious achievements of the Safavid 

period, but they have faced other serious problems.

The Tact that ShFism is a minority often at odds with the rest of the 

Muslim community has been a major obstacle to progress in scholarship, for 

serious study is hemmed in on both sides. From the Sunni point of view, 

ShFism is marginal and removed from the mainstream of Islamic thought, 

and hence does not merit serious consideration in general studies.
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Examination or things Shl*i is not seen to add anything of particular worth 

to the work at hand. Many Sunnis see no reason to examine the books of the 

ShFis. This is perhaps most true in areas where there are not significant 

Shl*i populations. One indication of the lack of communication between the 

sects is the report of a twentieth-century ShTl scholar concerning the 

Palestinian refugees who came to southern Lebanon after the 1948 war. The 

Palestinians, including their religious leaders and scholars, thought that the 

Shfrs, called Mitawla in Lebanon, were not Muslims, did not believe in God, 

did not accept the Qur5an, and furthermore, had stubby tails (casacis 1.60

The Shi*Is, on the other hand, have often been defensive and over­

sensitive, seeing the Sunnis as competitors, rivals, or outright enemies.

Some Shl*ls have tried to maintain that their legal scholarship has been 

completely original-not only that the two traditions of jurisprudence were 

distinct, but also that the ShlcIs were the first to make the great advances 

which developed in Islamic legal science. A consummate example of this is 

the work Ta?sls al-shl*ah li-funDn al-isiam by the Shi*! scholar Hasan 

al-Sadr (d. 1354/1935), the ostensible purpose of which is to prove that 

Shi*ls originated almost all the fields of Islamic scholarship, including those 

concerned with jurisprudence and law .61 This proposition does not 

withstand criticism. In his autobiography Hayatl. the twentieth-century 

Egyptian Islamicist Ahmad Amin (d. 1373/1954) relates an anecdote which 

demonstrates this two-fold predicament. Ahmad Amin visited Iraq in 

1931-32, shortly after publishing his book Fair at-islam on early Islamic

60Ahmad Maghniyah, Imam 1a*far al-Sadia: *ard wa dirflsah (Beirut: 
Maktabat al-andalus, 1958), 133.

6lHasan al-Sadr, Ta3sls al-shlcah li-funon al-isiam (al-Kazimiyyah: 
Sharikat al-nashr wa al-tibacah al-ciraqiyyah al-mahdndah, 1951).
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history, and met Muhammad Husayn At Kashif al-Ghita5 (d. 1373/1954), one 

of the leading Shi*I scholars in Najaf. Al Kashif al-GhitaJ criticized him for 

not using ShH sources in his book. Taking this criticism to heart, Ahmad 

Amin made sure that he used Shl*l sources while researching his next 

volume, but when Duha al-isiam appeared, the Shl*ls were even more angry 

with him, for what Ahmad Amin considered simple, obvious criticisms of 

some Shl<l sources.62

This problem is neither new nor limited to the Islamic world. It is a 

curious aspect of Orientalism that Orientalists often inherit the prejudices of 

the men they study. They see Islamic history either through the eyes of 

Shicls or through the eyes of Sunnis, depending on their area of scholarly 

expertise, and only rarely remain objective, let alone study both traditions. 

Most scholars of Shlcism limit themselves too readily to the books of the 

Shlcls, and those who are not interested in the Shlcls per se see little reason 

to become acquainted with their literature. This shortcoming must be 

recognized and rectified if significant progress is to be made in the study of 

Shicism and other Islamic sects. “Islamic" jurisprudence cannot be too 

readily restricted to Sunni jurisprudence, and Shlcl jurisprudence cannot be 

treated in isolation until one determines what its place is with respect to the 

other varieties of Islamic jurisprudence.

R. Strothmann makes an admirable statement concerning the place of 

the ShHsm in Islam:

Apart from epistemological antagonistic principles which 
philosophy, called in to its aid, introduced into the Shlca, the 
latter had also to settle well known disputed points within

62Ahmad Amin, Hayau. (Beirut: Dar al-kutub, 1969), 229-30.
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Islam on the fundamentals, the UsOl al-Dln and the UsOl al-Fikh.
..  . For the Shi*a belongs to Islam and is therefore faced with 
all the problems that agitate Islam generally.*3

It would be a good idea to accept Strothmann's statement as a challenge to 

study the two in combination in order to arrive at an adequate picture oT 

Islamic jurisprudence. Evidence of substantial contact between Sunni and 

Shi*! juridical scholars and the considerable similarity between many points 

of Sunni and ShI*I jurisprudence suggest that an examination of Sunn! and 

Shl*l jurisprudence in combination might be valuable in an attempt to 

define the relationship of Sunnism and Shl*ism and to reach a better 

understanding of Shl*ism itself.

63"Shi*as.v., El 1.
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Chapter Three 
The Significance nr the ShFI Akhbftrl Movement 

in the History or Islamic Jurisprudence

Many issues in the history of Twelver ShTl jurisprudence cannot be 

explained without comparison or reference to the development of Sunni 

jurisprudence. In particular, the significance of the conflict between the 

Akhbarl and UsOU movements in Twelver Shl(l juridical and intellectual 

history remains unclear if viewed as a phenomenon completely internal to 

Shl'ism. The Akhbarls, whose appelation derives from their reliance on the 

traditions (akhbar) attributed the Imams as the basis for elaboration or the 

taw, have usually been styled traditionalists, while their UsQlI opponents, so 

called because of their use of the science of legal methodology (usnl al-fiah). 

have been labeled rationalists. From a comparative perspective, however, an 

examination of the Akhbarl movement within Twelver Shlcism leads to the 

conclusion that the Akhbarls were not simply ShFl traditionalists opposed 

to the UsUlis, Shi*! rationalists. Rather, the central feature of the Akhbarl 

movement was that it rejected the juridical system of the Sunnis and 

opposed the influence of this system on ShTl law.

A brief look at Sunni juridical institutions is first necessary in order to 

provide a meaningful basis for comparison. Professor George Makdisi has
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a 1984 article, he first put forward the opinion that the Sunni madhhabs. 

usually termed "schools of law", are in fact professional legal guilds.2 He has 

argued that the legal guilds came into being in the third/ninth century and 

were subsequently consolidated in the fourth/tenth and fifth/eleventh 

centuries with the development and proliferation of the colleges of law 

(masjid-khSns and madrasahs).3 He has also shown that the madhhab 

satisfies the fundamental criteria of a guild as discussed by Massignon and 

Cahen, and as outlined in Gabriel Baer's study on guilds in Middle Eastern 

history .4 Makdisi's list of these criteria with the relevant information 

concerning the madhhabs follows in slightly modified form.

1 ) The guild includes all the people occupied in a branch of learning (Le., 

Islamic legal studies)

2) It constitutes a unit (Le,, the madhhab)

1 Among the most important of these studies are "Ashcari and the 
Asharites in Islamic Religious History"; "L'lslam Hanbalisant," Revue des 
Atudes islamioues 42( 1974): 211 -4 4 ,43( 1975): 45-76; "The Significance of 
the Sunni Schools of Law in Islamic Religious History," International Journal 
of Middle Eastern Studies 10(1979): 1-8; The Rise of Colleges: Institutions of 
Learnina in Islam and the West (Edinburgh: Edinburgh University Press,
1981); "The Guilds of Law in Medieval Legal History: An Inquiry into the 
Origins of the Inns of Court," Zeitschrift fur Geschichte der Arabisch- 
Islamischen Wissenschaften 1(1984): 233-52; "The Juridical Theology of 
Shaficl"; "Scholasticism and Humanism in Classical Islam and the Christian 
West"; and The Rise of Humanism.

2”The Guilds of Law in Medieval Legal History," 233-52.
3See especially The Rise of Colleges, passim, and The Rise of 

Humanism. 2-45.
4"The Guilds of Law in Medieval Legal History," 234-41; The Rise of 

Humanism. 21. Baer's criteria are given in "Guilds in Middle Eastern 
History," in Studies in the Economic History of the Middle East, ed. Michael A. 
Cook (London: Oxford University Press, 1970), 12.
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3) It is located within a definite area (Le., an Islamic city, e.g.. Baghdad).

4) a) It performs restrictive practices; for eiample, 1) legal studies are 

restricted to members of the madhhab and 2 ) the mastership is restricted to 

graduates of the eduational system who have fulfilled the requirements to 

the satisfaction of a master jurisconsult. The attainment of mastership is 

officially recognized through the granting of the iiazah bi al-tadris wa 

al-ifta?. or doctorate of law.

4) b) It fulfills social functions. Members of the madhhab 1) issue legal 

opinions to laymen soliciting them and 2 ) provide education in the religious 

sciences and ancillary subjects.

5) The madhhab includes a framework of officers chosen from among the 

members (e^ , the professor of law, the repetitor of law, and other positions 

in the traditional madrasah).

6 ) It is headed by a headman (fe., raJis al-madhhab. the head of the 

madhhab in a given locality).

More recently, focusing on the restrictive practices just mentioned in 

4), Makdisi has also suggested that the Sunni madhhabs satisfy the foremost 

criteria of a guild: namely, autonomy and monopoly.5 That is, in classical 

Islam, no one outside the madhhabs. whether the Caliph or the ruler, had 

control over the opinions of the doctors of law, and furthermore, the 

madhhabs held a monopoly over legal education and the issuing of legal 

opinions. The iiflzah bi-t-tadrls wa ‘l-ifta? may therefore be seen as the key 

element in the legal guild, for this doctoral degree restricted the right to 

teach law and to issue legal resnonsa only to members of the guild who had

^Professionalized Higher Learning: Past and Present," paper presented 
at Symposium on "Occidentalism," University of Pennsylvania, Philadelphia, 
March 23-24, 1990.
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completed the course of legal study necessary to attain mastership. The only 

individual capable of granting this degree was himself a master jurisconsult 

in the guild. No outside authorities or scholars in other fields had any say in 

who attained the rank of master jurisconsult.

An examination of the modern Twelver Shlcl legal system, called the 

Ithna-Casharl. Imami. or Ta(farl madhhab. shows that it satisfies ail the 

above requirements of a guild. Accordingly, the basic structure of the ShIcI 

madhhab is identical to that of the classical Sunni guilds except for a few 

differences in terminology. The master in this guild acquires his rank 

through completion of a highly-structured legal education at one of the main 

ShIcI centers of learning, termed hawzah cilm iw ah .6 As explained in the 

previous chapter, the aspiring Imiml jurisconsult, establishing his 

membership in the guild by beginning his legal education at one of these 

centers of learning, passes through three clearly defined levels of study: the 

muaaddamat or propaedeutic sciences, dars al-sutoh or the study of legal 

texts, and dars al-kharij or extra-textual study, during which he attends the 

lectures of one of the top professors of law at the center of learning. During 

this final stage, the student completes a taarlrah on law, a commentary on 

the legal opinions his professor presents in his lectures, which corresponds 

exactly to he taMloah of classical Sunni Islam, and roughly to the Western

6The most important of these centers at present are in Najaf in Iraq 
and Qum in Iran. For an overview of the modern ShFl system of Islamic 
legal education, see Muhsin al-Amln, Khitat Tabal cAmil. 153-55; idem..
Acv 3n al-shlcah. 10: 352; Muhammad Sharif Razi, Ganilnah-vi 
dSnishmandan. 7 vols. (Tehran, 1973), 1: 154-97; Michael M. J. Fischer, Iran: 
From Religious Dispute to Revolution (Cambridge, Massachusetts: Harvard 
University Press, 1980), 247-51; Roy Mottahedeh, The Mantle of the Prophet: 
Religion and Politics in Iran (New York: Simon and Schuster, 1985), passim.
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doctoral dissertation.7 If the professor approves of the taarirah . he grants 

the student his degree, termed ijazat al-ijtihad. The degree allows the holder 

to teach law and issue legal opinions to laymen. With the acquisition of this 

degree, the holder becomes a muitahid. or master in the legal guild.8 The 

main differences between Sunni and Shi*I terminology related to the legal 

guild are that this degree has been termed ijazat al-ijtihad in the Shl*l 

system rather than ijazat al-tadris wa *l-ifta>. as in the Sunni system; and 

the "head man" of the Shi*I guild is termed "the reference for acceptance of 

legal opinions" (marji* a l- ta o l id )9 in modern times, and “the seal of the

7Qn the tacliaah , see Makdisi, The Rise of Colleges. 111-28.
8The term ijtihad has been the subject of much confusion in the 

literature because of its semantic complexity. Makdisi and Hallaq have 
shown that the once accepted view that “the gate of iitihad" was closed in the 
third/ninth century is untenable. See Makdisi, The Rise of Colleges. 281-91; 
Wael B. Hallaq, "Was the Gate of Ijtihad Closed?," International Tournal of 
Middle Eastern Studies 16(1984): 3-41. The idea that the gate of ijtihad was 
closed only makes sense if ijtihad is taken to mean the ability to form a new 
legal guild, and this meaning is not relevant to the discussion here. In 
classical Sunni Islam, the rank of the master jurisconsult was designated by 
the term ijtihad. The jurisconsult who obtained the doctoral degree acquired 
the title muitahid If one focuses on this meaning of ijtihad. it becomes clear 
not only that Sunni scholars have continued to attain the rank of ijtihad. in 
the sense that they gained recognition as authoritative muftis or 
jurisconsults, until modern times, but also, contrary to the previously 
accepted view, that there is no essential difference between the Sunnis and 
the modem Imaml Shl*Is on this point.

9The comparison here is my own. On the marii* al-taalid in general, 
see Anne K. S. Lambton, "A Reconsideration of the Position of Marja* 
al-Taalid and the Religious Institution," Studia Islamica 20(1964): 115-35: 
Juan R. Cole, "Imami Jurisprudence and the Role of the Ulama: Mortaza 
Ansarl on Emulating the Supreme Exemplar," in Religion and Politics in Iran: 
Shi*ism from Quietism to Revolution, ed. Nikki R. Kedciie (New Haven: Yale 
University Press, 1983): 33-46; Ahmad Kazemi Moussavi, "The Establishment 
of Marjaciyyat-i Taqlid in the Twelver-Shi*i Community," Iranian Studies 
18(1985): 35-51.
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muitahids" (khatam al-muitahidlnHQ in the Safavid period, for example, 

rather than ra>ls al~madhhab. Though scholars of Shiism have not applied 

the exact term "guild" to the Twelver ShFI juridical organization, Professor 

Said Arjomand has taken the above-mentioned features into account by 

calling it an "autonomous hierocracy' 11 or a "professionalized hierocracy."12

It would seem likely that the ShIcIs developed this system in 

imitation of the Sunnis. This is suggested by the fact, noted in Chapter Two, 

that the Shlcls developed certain key features of their legal system, such as 

ijma{. ijtihad. and so on, after the same features had been developed by the 

Sunnis. It is unlikely, however, that the sources on either side would admit 

that the Shfrs indeed formed the Imami legal guild in imitation of the 

Sunni legal guilds. Sunni scholars have, for the most part, seen the Shici 

legal system as marginal or unimportant, and therefore have tended to 

ignore the development of Shl{l legal theory. This is also true of many 

modern scholars who have written on the Sunn! legal system, including 

Makdisi and others. On the other hand, ShIcI scholars do not wish to convey 

the idea that their legal system somehow derives from that of the Sunnis, 

and they project its formation back to the time of the sixth Imam Jacfar 

al-SSdiq (d. 148/765) to avoid the implication of Sunni precedence. Many 

modern scholars of ShFi jurisprudence too readily limit their research to 

Shlcl sources, compounding this tendency to ignore the influence of the 

Sunnis. While several contemporary writers have suggested imitation or

10Again, the comparison is mine. On the term khatam al-muitahidln 
in general, see Said Amir Arjomand, The Shadow of God and the Hidden 
Imam: Religion. Political Order, and Societal Chance in Shi{ite Iran from the 
Beeinnina to 1890 (Chicago: University of Chicago Press, 1984), 133-35.

11 The Shadow of God. 14.
12The Shadow of God. 187.



www.manaraa.com

75
transfer as the source of a few important concepts in Shlcl law, they have to 

date only indulged in occasional speculation as to the relationship between 

the Shff and Sunn! legal systems.

While E. G. Browne was one of the first Orientalists to mention the 

Akhbarl movement, it was Gianroberto Scarcia, in a 1958 article, who made 

the first significant presentation of Akhbarl thought in Western 

scholarship.13 A number of studies undertaken since then have given 

Akhbirism fairly high exposure in scholarship on ShFism.14 Although, as 

Newman has shown, the Akhbarl movement was present and active from 

the fourth/tenth until the tenth/sixteenth centuries,1? it is generally agreed 

that there was a resurgence of the movement in the eleventh/seventeenth 

century and that it remained very strong for the next one hundred and fifty

G. Browne, A Literary History of Persia. 4 vols. (Cambridge, 1929), 
4: 374; Gianroberto Scaricia, "Intorno alle Controversie Tra Ahbarl e UsOl! 
Presso gli Imamiti di Persia." Rivista deeli Studi Orientali 33(1958). 211 -50.

140n the Akhbaris in general, see Hossein Modarressi Tabataba’i, 
“Rationalism and Traditionalism in Shlcl jurisprudence: A Preliminary 
Survey," Studia Islamica 59( 1984): 148-58; idem.. An Introduction to Shici 
Law. 52-57; Arjomand, The Shadow of God. 13-14, 145-47, 152-53; Moojan 
Momen An Introduction to Shlci Islam. 117-18,222-25; Abdoljavad 
Falaturi, “Die ZwOlfer-Schia aus der Sicht eines Schiiten: Probleme ihrer 
Untersuchung,” Festschrift Werner Caskel (Leiden: E. J. Brill, 1968): 62-95; 
Wilferd Madelung, "al-Akhbariyya," EI2 Supplement, 56-57; Etan Kohiberg, 
"Akbarlya," Encyclopaedia Iranica. 716-18; Juan Cole, "ShIcI Clerics in Iraq 
and Iran, 1722-1780: The Akhbarl-UgOli Controversy Reconsidered," Iranian 
Studies 18(1985): 3-34: idem.. Roots of North Indian.Shiism in Iran and 
Iraq: Religion and State in Awadh. 1722-1859 (Berkeley: University of 
California Press, 1988), 17-22, 31-39; Andrew Newman, 'The Development 
and Political Significance of the Rationalist (UsOl!) and Traditionalist 
(Akhbarl) Schools in Imam! ShIcI History from the Third/Ninth to the 
Tenth/Sixteenth Century," unpublished Ph. D. dissertation, U.C.L.A., 1986..

iSNewman, 'The Development and Political Significance of the 
Rationalist (UsOli) and Traditionalist (Akhbarl) Schools."
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years or so. As Modarressi recounts, the Akhbarl movement claimed 

substantial support among Shl'I scholars during this period, and dominated 

Najaf and other ShFl centers of learning until the second half of the 

twelfth/eighteenth century, when Muhammad Baqir ibn Muhammad Akmal 

al-Bihbiham (d. 1205/1791), known as "a l-W a h id successfully refuted the 

Akhbarls and re-established the predominance of their opponents, the 

UsDlls.i* Akhbarism has since died out in Iran and Iraq, but a small 

community of Akhbarl scholars has remained in Bahrayn until the present 

day .17

The work credited with serving as the manifesto of the Akhbarl 

revival is al-Fawa3id al-madaniwah. which the ShIcI scholar Muhammad 

Amin al-Astarabadl completed in Mecca in 1031/1622.18 Al-Astarabadl, as 

his nisbah indicates, was probably a native of Astarabad in northern Iran. 

During his youth he studied in Shiraz for four years and read hadith and 

rijal in Karbala3 with Muhammad ibn CA1I ibn Abi al-Hasan al-cAmili (d. 

1009/1600), receiving an ijazah from him in 1007/1598-99.19 From 

1015/1606 to 1025/1616 he studied in Mecca with the Shi*I hadith scholar 

Mlrza Muhammad ibn CA1I al-Astarabadl, who died in 1028/1619.20 

Muhammad Amin wrote al-FawaJid al-madaniwah in response to the

l 6Modarressi, An Introduction to Shlcl Law. 52-57.
17Modarressi, An Introduction to ShTl Law. 55.
18Agh9 Buzurg al-Tihranl, al-Dharlcah ila tasanlf al-sh^ah. 23 vols. 

(Tehran: Chap-khanah-yi danishgah-i tihran, 1936-78), 16: 358.
^Muhammad Amin al-Astarabadl, al-FawaJid al-madaniwah. 

lithograph edition (Tehran, 1904), 17, 133.
2°al-Fawa3id al-madaniwah. 17-18.
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request of a number of students In Mecca that he teach them usal al-fiah-2i 

He died in 1 0 3 6 / 1 6 2 6 -2 7 .2 2

Modern scholars have recognized the importance of al-Fawa?id 

al-madaniwah. and have reached several important conclusions concerning 

it: 1) the work touched off a controversy which dominated Shlci intellectual 

life for over a century, in which the two opposing groups were called the 

Akhbarls and the UsOlls. The Akhbarls espoused the opinions presented in 

al-Fawaaid al-madaniwah and the UsQlIs rejected them;23 2) the two groups 

divided along the lines of traditionalists, Le., the Akhbarls, versus

21al-Fawaaid al-madaniwah. 2.
22There are conflicting reports regarding the death date of

Muhammad Amin al-Astarabadl. In Sulafat al-(asr and Amal al-amil. the 
date 1026/1617 is given. (Ibn Ma<s0 m ,cAll ibn Ahmad al-Madanl, Sulafat 
al-casr fl mahasin al-shu^ara> bi-kull misr (Cairo. 1905), 499; Muhammad 
ibn al-Hasan al-Hurr al-cAmilI, Amal al-amil. 2: 2461 Al-Khwansarl gives the 
date 1033/1623-24 and states that the date 1026 given in Amal al-amil is 
an error. iRawdat aHannat. 7 vols. (Tehran: al-Maktabah al-isiamiyyah,
1970), 1: 138] Wilferd Madelung, l"al-Akhbariyya," EI2 Supplement, 56-57] 
and Moojan Momen fAn Introduction to Shici Islam. 117] both give 1033 A.H. 
(1623-24) as the death date. The report of Mlrza cAbd Allah al-Isfahanl in 
Rivad al-tulamaJ that Muhammad Amin wrote a treatise on the question of 
the ritual purity or impurity of alcoholic beverages (khamr) in 1034/1624-
2 5  calls both these dates into question, and gives credence to the date he 
himself reports, 1036/1626-27. (Mlrza cAbd Allah Afandl al-l?faham, Rivad 
al-tulama> wa-hiyad al-fudaia3. 6  vols., ed. Ahmad al-tfusaym (Qum: 
Matba'at al-khayyam, 1980), 5:36] The date of 1026 reported in Amal 
al-amil may be easily explained as a copyist's error: the numbers 2  and 3  are 
often confused.

23Arjomand. The Shadow of God. 146; Madelung, "al-Akhbariyya," 56; 
Moojan Momen, An Introduction to Shlci Islam l 17,186, 222, 302; 
Modarressi, "Rationalism and Traditionalism," 154, 156-57: idem.. An 
Introduction to ShFl Law. 52, 54-55; Kohlberg, "Akbariya," 716.
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rationalists, i.e.. the Usniis:2* 3 ) this conflict was not completely new, but 

had existed earlier in Shi*I history;2? 4) the opinions espoused by the 

Akhbarls tended to undermine the authority of the ShFl jurisconsults or 

muitahids 26

Arjomand has voiced several additional interpretations of the Akhbarl 

movement from a socio-political perspective. He holds that this movement 

was an attack on the part of "the Persian clerical estate," local landed 

notables in Iran from whose ranks the Safavid and earlier Iranian 

governments traditionally drew members of the bureaucracy, directed 

against the authority of the predominantly Arab Shicl jurisconsults who had 

gained tremendous power in Iran during the early Safavid period 27 He 

seems to base this idea primarily on the fact that the author of al-Faw5 ?id 

al-madaniwah was an Iranian. Since a large number of native Arab scholars 

from Jabal 'Amil and Bahrayn were Akhbarls, this interpretation is 

questionable 28 Arjomand also claims that Akhbarl traditionalism was 

associated with gnostic philosophy 2$ This view derives some credence from 

the fact that Muhsin al-Fayd al-Kasham, a well-known Akhbarl who lived 

two generations after al-Astarabadl, wrote a number of important

^Arjomand, 145; Madelung, "al-Akhbariyya,” BI2 Supplement, 56; 
Moojan Momen, 117, 222; Modarressi, "Rationalism and Traditionalism," 156; 
Modarressi. Introduction. 52, 54; Kohlberg, "Akbarlya," 716.

25Arjomand, 13, 145; Madelung, "al-Akhbariyya" EI2 Supplement, 56; 
Moojan Momen, 117, 222; Modarressi, "Rationalism and Traditionalism," 146- 
54; idem., Introduction. 32-35, 52, 54; Kohlberg, "Akbarlya," 717.

26Arjomand, 145-6; Madelung, "al-Akhbariyya" EI2 Supplement, 56- 
7; Moojan Momen, 118, 222; Modarressi, Introduction. 55; Kohlberg, 
"Akbarlya," 718.

27The Shadow of God. 145-
28The Shadow of God. 146.
29The Shadow of God. 153.
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philosophical works. Nevertheless, the fact that a chapter in al-Fawfl*id 

al-madaniwah rejects the methods of the philosophers calls this view as 

well into question.30 a third claim of Arjomand is that the Akhbarl 

movement tended to enhance the prestige of savyids. the living descendants 

of the Imams.3i While these theories might point to some of the possible 

social implications of the Akhbarl movement, they are at present tentative 

and require additional documentation.

Modern scholars are correct in seeing al-Fawa3id al-madaniwah as a 

traditionalist manifesto against rationalist elaborations of the law on the part 

of ShIcI jurisconsults. Many individual passages show al-Astarabadl to be a 

strict traditionalist opposed to rationalist methods, similar in outlook to 

Sunni Zahirls such as Ibn Hazm (d. 456/1064).32 The twelve chapters of 

al-FawaJid al-madaniwah include a chapter arguing that the use of rational 

or speculative derivation (al-istinbatat al-zanniwah) in the interpretation of 

the Sacred Law is invalid (Chapter One; pp. 90-128); a chapter refuting 

specific rationalist methods used in the science of jurisprudence, including 

ijmac. istihsan. and istishab (Chapter Six; pp. 133-50); a chapter on the errors 

of Muctazili and Ashcarl philosophical theology (Chapter Eleven; pp. 200- 

42); a chapter on the errors of the philosophers and the inadequacy of logic 

(Chapter Twelve; pp. 242-66); a chapter arguing that the sole basis of Shfr

3Qal-Fawa>id al-madaniyyah. 242-66.
31The Shadow of God. 13.
32see e£., Ibn Hazm, Mulakhkhas ibtai al-oiyas wa al-ra>v wa 

al-istihsan wa al-taalid wa al-taclll. ed. SacId al-Afghanl (Damascus: 
Malba'at jamicat dimashq, 1960); Ignaz Goldziher, Die Zahiriten. ihr 
Lehrsvstem und ihre Geschichte (Leipzig. 1884). See also Ibn Hazm, 
al-Ihkam fi usfll al-ahkSm (Cairo: Maktabat cAtif, 1978), 992-1036, 1206- 
1351, where he rejects the use of ra>v. istihsan. and oivas in the religious 
law.
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jurisprudence should be the traditions or the Imams (Chapter Two; pp. 128- 

32); and a chapter criticizing rationalist terminology (Chapter Ten; pp. 194- 

200 ).

A representative statement of the author's traditionalist position is the 

following:

Because of the reliance of this group [of later ShTl 
jurisconsults] on mere reason in many instances, they have gone 
against the wide-spread transmissions from the Chaste 
Descendants of the Prophet on many points of philosophical and 
juridical theology. From these contradictions in juridical 
methodology (al-usOl) resulted many further contradictions in 
the points of law (al-masa3il al-fiahiwah). yet [the ShI<I jurists] 
did not understand what the source of these contradictions was. 
Furthermore, their reliance on these [rationalist methods] and 
their lack or recourse to the Speech of the Imams were due 
either to a specious argument which succeeded in convincing 
them (dakhalat <alavhim) or to carelessness (ghaflah). But God 
knows best.

If, upon writing in these sciences, they had consistently 
begun chapters, sections, and questions, for example, with the 
Speech of the Chaste Descendants, then explicated them and 
supported them with rational arguments (ictibarat caoliw ah). it 
would have been better for them.33

This brief overview is enough to give the impression that the author is 

an extreme traditionalist who wished to restrict severely the use of reason in 

legal methodology as well as other fields. The text does much more, 

however, than describe a conflict between rationalists and traditionalists. It 

is clear that al-Astarabadl was combatting, above all, the influence of Sunni 

jurisprudence on ShFism. Modern scholars have only hinted at this aspect 

of the work: Madelung states in a footnote that al-Astarabadl accused

33al-FawaJid al-madaniwah. 29-30.
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aI-cAliamah al-Hilll (d. 726/1325) of adopting Sunn! principles, and 

Arjomand mentions that the Akhbarls criticized the muitahids for applying 

reason in jurisprudence like the Sunnls.M Neither scholar identifies 

opposition to Sunni influence as a major feature of the Akhbarl school. The 

text of al-Fawa3id al-madaniwah argues, however, that the Shi4! jurists had 

developed a legal guild modeled on the Sunni guilds, and demonstrates that 

al-Astarabadl's aim was to denounce this system, declaring it completely 

invalid and fundamentally incompatible with the basic tenets of Shlcism. 

Scholars who have examined the history of ShIcI jurisprudence have missed 

or underestimated the importance of this point, fe., that al-Astarabadl is 

attacking the Sunni system, because they are accustomed to viewing ShIcI 

jurisprudence as a closed, independent entity, rather than one facet of 

Islamic jurisprudence in general. It is this type of view which has led 

several modern scholars to reproduce long lists of the conflicting opinions of 

the Akhbarls and Usolis without sufficiently analyzing the import or bases 

of these differences of op in io n .3 5

The elements of jurisprudence and legal methodology al-Astarabadl 

singled out for criticism were not only rationalist, but also Sunni. He argues 

that ijmac. istihsan. istishab. and aivas are Sunni legal concepts, which the 

Sunnis needed to develop only because they denied the necessity of an 

Imam to serve as a guide in religious matters.36 Several generations later,

^Madelung, "Authority in Twelver Shiism in the Absence of the 
Imam," 173 n. 25; Arjomand. The Shadow of God. 145.

35Scarcia, "Intorno alle controversie tra Ahbari e UsDlI," 225-46; 
Abdoljavad Falaturi, "Die Zwolfer-Schia aus der Sicht eines Schiiten,” 81 ff.; 
Momen, An Introduction to ShTI Islam. 223-25; Newman, "The Development 
and Political Significance of the Rationalist (UsDll) and Traditionalist 
(Akhbarl) Schools," 24-38.

36al-Fawa3id al-madaniwah. 45-47.
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the Akhbarl scholar Muhsin al-Fayd al-kashlnl states clearly that iimac and 

ijtihad were originally Sunni concepts.3? Furthermore, the scholars 

al-Astarabadl attacks most in al-Fawa^d al-madaniwah were not only 

known as rationalists, but had also been influenced greatly by Sunni 

scholars. Al-Astarabadl repeatedly states that he is supporting the views of 

early ShFl scholars (oudamac ashabina) against a group of later ShIcI 

scholars (jamc min muta^akhkhirl ashabina). This latter group includes 

al-f Aliamah al-Hilll, whom al-AstarSbadl singles out for the most severe 

criticism, al-Shahld al-Awwal (d. 786/1384), *A1I ibn cAbd al-cAll al-Karaki 

(d. 940/1534), and al-Shahld al-Thanl (d. 965/1558). Not only were these 

scholars towards the rationalist end of the spectrum among Shi41 

jurisconsults, but also all of them had studied the legal sciences extensively 

with Sunni scholars.

A late eleventh/seventeenth-century Akhbarl scholar, Muhammad 

ibn at-Hasan al-Hurr aMAmili, clarifies the significance assigned to study 

under Sunni teachers. Concerning the studies of al-{ Aliamah al-Hilll, 

al-Shahld al-Awwal, and al-Shahld al-Thanl under Sunni teachers, he states:

There is no doubt that their intentions were sound.
Nevertheless, the results of Itheir studies with Sunnisl are 
apparent to whoever has examined and closely followed 
(tatabba4) the books of legal methodology, legal derivation, and
hadith 3Q

Al-Hurr al-'Amill means to imply that as a result of these scholars' studies 

under Sunni teachers, a great deal or Sunni material or methodology had

3?Muhsin al-Fayd al-Kashanl, Safinat al-naiat. ed. Muhammad Rida 
al-NaqOsanl (Tehran, i960), 9-10.

38Amal al-amil. 1: 89.
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crept into ShFl legal and hadith scholarship. As an Akhbarl, he was

opposed to this phenomenon and saw it as an unfortunate quirk of ShH 

intellectual history.

Al-Astarabadl states that the science of usol al-fiah in its entirety was 

invented by the S u n n is.39  He cites a number of Sunni works on usol al-fiah 

to show that the fundamental element of usDl al-fiah. ijtihad. was also a 

Sunni concept.40 He then comments,

Some of the rules of usDl which the Sunni usoll s have put forth 
only follow because of their denial that the Prophet left as a 
successor for every age an entrusted infallible [guide], an 
authority (mariic) for all men, knowing all that which the 
Muslim community (al-ummah) would need until the Day of 
Resurrection, through divine inspiration (wahv). and not 
through personal opinion fraV ). and because of their denial of 
the authority (huijiw ah) of the hadith s transmitted from the 
Chaste Descendants.41

Al-Astarabadl then argues that some later Shlcl scholars adopted principles 

from Sunni usDl al-fiah. including ijtihad. despite the fact that these concepts 

contradict the hadith of the Imams.42 Muhsin al-Fayd al-kasham also holds 

that ShlcI jurisconsults took the concepts of iimac and ijtihad from the 

Sunnls.43

39al-Faw5>id al-madaniwah. 18-19.
4 °al-Fawa*id al-madaniwah. 18-29. The works he cites include 

al-Ihkam bv al-Amidl (d. 631/1233). Sharh al-mukhtasar bv cAdud al-Dln 
al-ijl, and al-Talwih by al-Taflazanl.

41ai-Fawa*id al-madaniwah. 28-29.
42al-Fawa>id al-madaniwah. 29, 47.
43Muhsin al-Fayd al-kashanl, Safinat al-naiat. 9-10.
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Al-Astarabadl focuses blame on al-* Aliamah al-Hilll and attacks him 

for his innovations in Shl*i jurisprudence, which, he maintains, resulted 

from Sunni influence. He holds al-cAliamah especially responsible because 

of the great influence he had over later Shi*I jurisconsults. For example, 

al-Astarabadl reports that many later Shi*! jurisconsults adopted 

al-cAliamah’s opinions "because he was the Sea of Knowledge" (IPannaho 

kana bahra ’MulDm). indicating his enormous prestige in Shi*I scholarly 

tradition .44 Although other ShI*I scholars held views similar to those of 

al-cAliamah al-Hilll, al-Astarabadl singles him out for the most severe 

criticism because he sees him as an innovator, responsible for introducing 

the most fundamental Sunni concepts into Shi*I jurisprudence and thereby 

doing it the greatest injustice. He claims that al-Hilll

. . . admired many of the rules of juridical methodology 
(aawa*id usoiiw ah) and the derivations of the points of law 
(istinbatat fiahiw ah) recorded in the books of the Sunnis, so he 
included them in his own works, not paying attention to the fact 
that they were based on rules which go against essential 
doctrinal tenets of the Rightful Sect (darDriwat at-taJifah 
al-muhiaaah).4^

Al-Astarabadl also claims that al-Hilll's Tahdhib al-usDl. for several 

centuries a standard text-book of Shlcl usol al-fiah. was actually based on 

Sunni works. He reports,

It has become well known among the scholars that the Tahdhib 
of al-cAliamah al-Hilll is an abridgement of the Mukhtasar of 
Ibn al-Hajib, which is an abridgement of the Muntaha of ibn

^ al-Fawa^d al-madaniwah. 30.
4?al-Fawa3id al-madaniwah. 278.
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al-Hajib, which is an abridgement of the Ihkam of al-Amidi, 
which is an abridgement of the MahsDl of Fakhr al-Dln al-RazI 
(d. 606/1209), which is an abridgement of the MuHamad of 
AbO 1-Husayn al-Ba$rI (d. 436/1044).46

By this, al-Astarabadl means to imply that al-cAliamah al-Hilll actually 

worked in the heart or Sunni tradition, rather than his own ShIcI tradition, 

to which he should have been paying more attention. This statement has 

some basis in fact, for al-Hilll indeed wrote a commentary on a Sunni usol 

al-fiah text, the Mukhtasar of Ibn al-H3jib which al-Astarabadl claims 

served as the basis for Tahdhib al-usOl.

Al-Astarabadl's main targets were two particular innovations he 

attributes to ai-cAliamah al-Hilll. One innovation has to do with the 

application or Sunni methods of hadith criticism to ShIcI hadith. a project 

which al-Astarabadl feels detracted from the authority of the collections of 

S h n  hadith which had been accepted in the Shi*I community for many 

centuries down to ai-cAliamah's day. The second innovation is, in effect, the 

adoption of the guild system or Sunni jurisprudence. The key element of 

this system, in al-Astarabadl's view, is the formation of an exclusive group 

of legal scholars, termed "mujtahids." who claimed sole authority to elaborate 

and interpret the sacred law. The term ai-Astarabadi uses to refer to the 

establishment of this system is the "division" (taasim ) of the Muslim 

community into two groups: mujtahid and muaallid. He writes.

It has become wide-spread opinion, in the works of some recent 
learned and accomplished scholars such as al-c Aliamah al-Hilll 
and those who have agreed with him, that during the time of 
Occultation, the populace (al-ra(iw a h ) is divided into mujtahid

46al-Fawa3id al-madaniwah. 277-78.
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and muaallid. that the muqallid must have recourse to the 
conjecture (zann) of the mujtahid in those matters of the 
religious law which are not fundamental aspects of the religion 
or the sect (madhhab). and that the absolute mujtahid 
(mujtahid mutlaa) is the (only) one who is able to deduce a 
ruling for every disputed, subsidiary, speculative point of the 
religious law. They have stated that this ability is achieved 
when one knows the bases (madarik) for all rulings of the 
religious law, and this knowledge is obtained through 
knowledge of all six propaedeutic sciences (al-muqaddamat 
al-sitt)-philosophical theology (kaiam). dogma (usDl). syntax, 
morphology, lexicography, and the methods of proof (shara’it 
al-adillah)-a s  well as the four sources, namely the Qur’an, 
tradition (sunnah), consensus (ijmac). and reason (dalil 
aH aa l).47

Al-Astarabadl attacks this system, claiming that the creation of an exclusive, 

privileged group entrusted with legal authority for the Shlcl community 

which this division entails goes against the basic tenets of Shlcism. Rather, 

as he holds in the seventh chapter of al-Fawa’id al-madaniwah. anyone 

learned in the hadith of the Imams may act as a mufti or a a d i48 He argues 

that there is no reason to restrict these functions to a specific class of people 

trained in rational derivation, many of whom lack adequate background in 

hadith. or worse yet, who rule against the content of a hadith on the basis of 

rational argument.

47al-Fawa>lrt al-madaniwah. 4, In another passage, al-Astarabadi 
uses the term hasr "limitation," "confinement," or "restriction" rather than 
taasim to describe the monopoly over legal authority claimed by the 
mujtahids. He mentions the "restriction of the populace to [membership in 
one of the two groupsl mujtahid and muaallid." (hasr al-ra(iw ah  fi 
1-mujtahid wa al-muaallid). al-Fawa’id al-madaniwah. 3.

48al-Fawa’id al-madaniwah. 150-53.
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Al-Astarabidl's proposed system is interesting in itself and meriLs 

closer study, but his attacks highlight the existence of a juridical guild within 

Shiism during his time. To al-Astarabadl, the guild is based on the 

dichotomy between ijtihad and taalld . It makes little sense to describe 

Shiism or Sunnism, for that matter, in terms of ijtihad alone or taalld alone, 

for these are two aspects of the same system, and both aspects are necessary 

to create the legal guild. The mujtahid must have an exclusive right to 

interpret the sacred law and the layman must be obligated to refer to a 

recognized mujtahid in order for the legal guild to establish its monopoly 

over the issuing of legal opinions. Al-Astarabadi shows that the guild-based 

system was the one in favor in his own time and probably since the time of 

a F  Aliamah al-Hilll at the latest, jje., since the beginning of the eighth/ 

fourteenth century. Most importantly, the origin of the system is to be 

found with the Sunnis. He asserts,

This division (taaslm ). that is, the division of the populace into 
mujtahid and muaallid. and [the application of] its related 
stipulations and rules have occurred in imitation of the Sunni 
jurisprudents (waaaca cala minwali l-usoliwlna min 
aFam m ah). inasmuch as they divided the people after the 
Proohet into two groups, mujtahid and muaallid. . . .
The truth is that these premises hold only for him who does not 
confess the necessity of adherence to the Chaste Descendants, 
and does not render them a means towards the understanding 
of the Book of God and the sunnah or His Prophet. For an 
Imami to hold this opinion is out of ignorance of this important 
point.4?

4?al-FawaJid al-madaniwah. 18.
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Thus the Akhbarl project reveals a fundamental phenomenon in the history 

of Islamic jurisprudence, namely, that the Twelver Shi*Is modeled their 

legal guild on those of the Sunnis. The legal guilds originated in Sunni Islam 

in the second half of the third /ninth century, and this system was 

subsequently and gradually adopted by the Twelver Shi1 Is, who, according 

to al-Astarabadl, fully established the Imaml legal guild by the 

eighth/fourteenth century with the innovations of al-1Aliamah al-Hilll.

While it was with al-c Aliamah al-Hilll that the Shi1! legal guild was 

firmly established according to al-Astarabadl, Sunni influence had been 

important much earlier. Al-Astarabadl gives the following synopsis of the 

history of Sunni influence on Shi11 jurisprudence.50 The first to rely on the 

Sunni science of legal methodology, according to al-Astarabadl, was 

Muhammad ibn Ahmad ibn al-Junayd (d. 381/991), who adopted the 

concept of reasoning by analogy (aivas). Al-Shaykh al-Mufld, who died in 

413/1022, approved of Ibn al-Junayds writings, and his students al-Sharlf 

al-Murtada and al-Shaykh al-TosI adopted some Sunni methods in the 

fifth/eleventh century. Thereafter, the influence of Sunni law was well 

established, but it was al-1 Aliamah al-Hilll who adopted in his own works an 

even greater portion of Sunni legal methodology. Al-C Aliamah was followed 

by al-Shahld al-Awwal in the iate eighth/fourteenth century, and 1 All ibn 

cAbd at- 1 All al-Karaki and al-Shahld al-Thanl in the tenth/sixteenth 

century. These are the latest scholars al-Astarabadl criticizes as proponents 

of the guild, but his remarks show that the guild was current in his day and 

implicate contemporary Shlci jurisconsults. He was of course aware of this, 

and was sensitive to the danger to himself, for he states in the Introduction

SQal-Fawa^id al-madaniwah. 30.
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to al-Fawa>id al-madaniwah. "It became necessary that I reveal this, and no 

one's censure has prevented me from fulfilling my obligation to God. So I 

have revealed it, and God will protect me from the jurisconsults.’?1

The crucial feature of the Akhbarl movement was its rejection of the 

professional legal guild as adopted by the Twelver ShFIs. Akhbarl sources 

show that ShIcI scholars conceived of the Imaml madhhab as a guild in the 

eleventh/seventeenth century and earlier, and are also the only sources to 

admit plainly and bluntly that the ShFls adopted this system from the 

Sunnis. Akhbarls and UsDlIs are therefore not, as has been suggested, two 

madhhabs within Shiism parallel to, for example, the Shafi'I and MaiikI 

madhhabs in Sunni Islam .?2 Rather, the Usolis are the proponents of the 

Imaml professional legal guild, and Akhbarism is an anti-guild movement.

From the preceding it is clear that Moojan Momen’s assessment of the 

relation of the Akhbarl movement to Sunnism, according to which the 

Akhbarl tendency is actually closer to Sunnism than the UsDli tendency, is 

completely untenable.

In practice this meant a move towards the Sunni principles of 
jurisprudence (with the Imams taking over the position of the 
founders of the Sunni schools of law) and an almost-Ash* arl 
(i.e. Sunni) position in theology. In other words, had it 
succeeded, it would have brought Shicism very much closer to 
Sunnism and it is interesting to note that Nadir Shah's attempt

?1al-Fawacid al-madanivyah. 3- The last clause reads, literally, "God 
will protect me from the people (al-nas)." but in technical writing, this word 
often refers to the group of experts engaged in the particular field of 
learning at hand. Since al-Astarabadl presents al-Fawa3id al-madaniwah as 
a legal work, nas may be taken to indicate the jurisconsults.

52Scarcia, "Intorno alle controversie tra Ahbari e UsDli," 218.
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to make Shicism a fifth school of Sunni law coincides with the
period when the Akhbarls were at the peak of their influence.53

From a comparative perspective, an examination of the Akhbarl agenda, as 

espoused in al-FawS?id al-madaniwah and Safinat al-naiat. provides the 

following conclusions. The Akhbarls were attacking what they saw as a 

Sunni system of jurisprudence. The conflict between Akhbarls and UsDlls 

was not simply one of traditionalism versus rationalism, but also, and 

perhaps more importantly, one of separatist ShlcI doctrines versus Sunni 

legal principles. The Shl(i school of law espoused by the Us Dlls represented 

a legal guild like those of the Sunnis. In the opinion of the Akhbarls, the 

establishment of the Twelver ShIcI legal guild was the direct result of Sunni 

influence. It was created by a reprehensible urge or tendency on the part of 

ShTl scholars to imitate Sunni jurisprudence, a strategy which did injustice 

to the basic tenets of ShTism and the traditional Shl'l system of authority 

and derivation of the law. The Akhbarls' agenda consisted in alerting their 

co-religionists to this historical development and calling for a return, as they 

saw it, to the fundamental principles of Shl'ism.

Given that the Shlcls adopted this juridical system from the Sunnis, 

the question then arises as to their motives for doing so. What caused them 

to adopt a system which many Shi1 Is felt to be in contradiction to essential 

Shlcl beliefs? Muhsin al-Fayd al-Kashanl, who wrote his Akhbarl manifesto, 

Safinat al-najat. in 1058/1648,54 stresses the Occultation itself, during which 

communication with the Imam was cut off, and the fact that ShlcIs were

53Moojan Momen, An Introduction to Shicl Islam. 222.
54Lu3luJat al-bahravn. 126.
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surrounded by a Sunni society, as factors which allowed the adoption of

Sunni methods on the part of ShFI scholars.

A brief explanation of the cause of the innovation of ijtihad and 
ijmac among the Imaml jurisconsults and their specious 
arguments concerning the matter:

When the epoch of the infallible Imams came to an end, 
the intermediaries fsufaraM between them and their supporters 
(shi(atihim ) had been cut off, their absence became difficult to 
endure, and the reign of the usurpers had gone on for a long 
time, [at this time] the ShFIs mixed with their opponents [the 
Sunnis] and became familiar with their books as youths, since 
these were the books commonly taught in the colleges, mosques, 
and elsewhere-for the kings and government officials (arbab 
al-dawlah) were [Sunnis] and the people always go along with 
their kings and government officials. IThe Shi*Is] associated 
with [the Sunnis] in the learning fmudarasah) of the religious 
sciences and read the usDl al-fiah works which the Sunnis had 
written in their aim to facilitate the speculations fiftihadat) 
upon which their legal rulings were based. [The Shlcls] 
approved of some [of what the Sunnis had written on usoi 
al-fiah] and disapproved or some. This led them to write books 
on this science corroborating it or detracting from it. They 
discussed matters which neither the Prophet nor the infallible 
Imams had brought forth, but which the Sunnis (al-{ammah) 
had discussed. They increased the number or questions 
concerning these topics and confounded the jurists with regard 
to the methods of legal proof fwa-labbasD cala 'n-nSsi turuaa 
'd-dala^l 1.55

AMCashanI, unlike al-Astarabadl, refrains from singling out well-known 

Shlcl scholars as culprits, and even avoids criticizing them harshly for 

adopting Sunni methods. He emphasizes the extenuating circumstances, 

including the lack of communication with the Imam and the Sunni control of 

governments and the institutions of learning. While Shlcls had indeed

55Muhsin al-Fayd al-Kashanl, Saflnat al-naiat. 9-10.
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controled governments earlier in Islamic history, al-kashinl ignores them or 

deems them relatively insignificant here. According to him, these 

extenuating circumstances allowed ShTI jurisprudence to look more and 

more like Sunn] jurisprudence, and caused some ShFl jurisconsults to lose 

sight of the fundamental principles of their sect and to adopt Sunni 

principles which were inconsistent with true Shlcl doctrine. Thus, he does 

not state that they were incompetent, or malicious, but only that they were 

unsure and influenced by the majority.

When the works of our fellows on li|mflc and ijtihadl increased 
in number, and they discussed usOl al-fiah and its branches 
using the Sunnis* terminology, the juridical methodology and 
terminology of the two sects (ta?ifatan) came to resemble one 
another. This brought about the effect that some [Shlcl 
jurisconsults] became thoroughly confused filtabas calavhim 
al-amr). to such an extent that they claimed it was permissible 
to perform iitihad. give legal rulings on the basis of personal 
opinion, set down rules and stipulations for these matters, and 
interpret ambiguous passages Ein the Sacred texts] through 
conjecture, estimation, and the adoption of an opinion because it 
is widely accepted (al-akhdhbi-'ttifaai 'l-araa) >

These explanations are quite similar to those given by several modern 

scholars and mentioned in Chapter Two, in that they see the innovation of 

the Shi‘1 legal guild as being caused by the lack of communication with the 

Imam and Sunni predominance in society. They are, however, insufficient, 

and do not explain the Shici scholars' motives for choosing the exact course 

they did. To hold that the fact that communication with the Imam was cut 

off forced the Shicis to rely on a specific legal method is tantamount to

56safinat al-najat, 11.
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stating, for example, that Islamic law developed simply because the Prophet 

Muhammad died. Twelver Shl(l law would certainly not have evolved as it 

did in the presence of the Imams, just as Sunni jurisprudence would not 

have developed as it did in the presence of the Prophet. Some other 

framework had to replace the system of religious authority which had 

lapsed. The lapse of the old system, however, did not in itself determine 

what the new system would be, so one cannot claim that the Occultation of 

the Imam caused Shlcis to develop the guild-based system of authority. The 

most one can say is that the Occultation facilitated or set the stage for the 

development of a particular legal system, and that other factors determined 

the characteristics of that system.

Sunni dominance in society, while certainly a factor in Shi*! religious 

and intellectual history, is not in itself a specific cause. Al-kashanTs claim 

that the Sunnis controled education comes closer to explaining some of the 

Shl'ls' motives. Shlcls studied subjects such as law and theology under 

Sunn! teachers because, in many cases, this was the only way, or at least the 

most convenient way, in which they could get an education. This was even 

more true if they aspired to excellence in certain fields. ShI*I teachers were 

limited in number and had limited resources, and therefore, Shlcl students 

would often study with Sunni scholars in order to get the best education 

possible. Al-Astarabadl states that later ShIcI scholars, ke., al-cAliamah 

al-Hilll (late thirteenth-early fourteenth c.) and those who came after him, 

"studied the books of the Sunnis out of their desire to excel in all the 

sciences (li-iradatihim at-tabahhura fl '1-Cul0m)."5? Again, however, the fact 

that Shl*is studied Sunni books in order to be excellent scholars does not

5?al-Pawa>id al-madaniwah. 5 6 .
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eiplain why exactly they adopted Sunni methods in their own law. It 

merely reveals a probable conduit of Sunni influence. It could be that Shi*I 

jurists merely became confused, and therefore confounded Sunni and ShFi 

principles as al-Kasham suggested in the passage above, but this explanation 

is too simplistic and portrays the ShFi scholars in too passive a light.

Al-AstarSbadl argues that the ShFis studied with the Sunnis out of 

dissimulation or taa iw ah . In order to fit into Sunni society, he claims,

Shlcls kept company with Sunnis, related hadith from them, and pretended 

to be Sunnis themselves. They did this out of fear of the Sunnis' power 

(shawkah). for the rulers were all S u n n is .58 Again, this is an explanation of 

the general situation which faced Shi*is and does not explain their motives 

for adopting specific Sunni principles. Al-Astar2bidl comes closest to an 

accurate assessment of the Shi*I scholars' motives for adopting Sunni 

methods when he states that they did so in response to Sunni academic 

challenges. His analysis of the phenomenon is as follows:

I have heard from one of my teachers that when a group of 
Sunni scholars criticized the ShFi scholars for not having 
recorded sciences of philosophical theology (kaiam). legal 
methodology (usOl al-fiah). or legal derivation (fiah mustanbat). 
and for having only traditions transmitted from their Imams, a 
group of later ShFI scholars undertook to rectify this. They 
wrote these three sciences according to the well-known manner, 
and neglected the Imams' prohibition of their followers from 
learning that science of kaiam which is based on rational ideas, 
and their commanding them to learn the science of kaiam which 
is reported from the Imams. The same should be said of the 
rules of usol and fiah which were not reported from Imams, as 
well as the disputed points of law (al-masaJil al-fiahiwah 
al-iitihadiwah). The Imams explicitly stated, 'Teach your 
children our hadith s before their minds become familiar with

58al-FawaJid al-madaniwah. 69.
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the contents of books which do not derive from us." They also 
explicitly stated, "The truth which men possess has come from 
the descendants of the Prophet fahl al-bavt). and the falsehood 
which they possess has come from themselves."59

Here, al-Astarabadi makes it clear that Sunni scholars directed specific 

challenges at their Shlcl colleagues, and criticized them for specific faults, in 

this case, the lack of authoritative works in specific genres of the religious 

sciences. It is my contention that challenges like these explain much or the 

development of Shici jurisprudence, and especially the formation of the 

ShTi legal guild. In order to determine exactly what kind of pressure was 

brought to bear on ShTi scholars by the Sunni institutions of learning, it is 

necessary to examine Islamic theories of orthodoxy and heresy.

59al-Fawa}id al-madaniwah, 29.
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Chapter Four 
Orthodoxy and Heresy in Islam

Any attempt to determine what makes ShFism sectarian or distinct 

from the majority necessarily depends on a definition of heresy within the 

majority community. In turn, a definition of heresy makes little sense 

without definitions of authority and orthodoxy. An examination of 

scholarship to date on heresy in Islam leaves many questions unanswered 

and gives a somewhat confused picture. Watt has indicated this difficulty: 

'The word ‘orthodox* is out of place in an Islamic context . . . Indeed, Islam 

has had no machinery comparable to the Ecumenical Councils of the Christian 

Church which could say authoritatively what constitutes 'right doctrine.'"1 

The complexity and unfamiliarity of the workings of orthodoxy in Islam 

have led Watt and other scholars to claim that it is inappropriate, misleading, 

or even futile to attempt to describe Islamic religious history in these 

terms .2 This is unfortunate, for in making these claims they are in a sense 

shying away from a problem of fundamental importance in Islamic history. 

As explained below, it is not inappropriate to describe orthodoxy in Islam. 

Although Islamic religious history is complex, and a facile analogy with 

Christianity does not provide an adequate understanding of the dynamics of 

Islamic religious authority, Islam has frameworks which allow for the 

discussion of correct and incorrect belief or inclusion in and exclusion from

1W. Montgomery Watt, The Formative Period of Islamic Thought 
(Edinburgh: Edinburgh University Press, 1973), 5-6.

2See §£., Dale Eickelmann, The Middle East: An Anthropological 
Approach. 213; Hamid Dabashi, Authority in Islam (New Brunswick, New 
Jersey: Transaction Publishers, 1989), 71-72.
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the community. Rather than concealing the facts, as Dabashi surmises,3 an 

understanding of Islamic orthodoiy reveals religious forces and pressures at 

work within society, and provides a better picture of inter-sectarian 

relations in Islamic history.

Bernard Lewis analyzes a number of terms used to denote religious 

deviation in Islam: hartaaah. bidtah. zandaaah. jihad, and kufr < Of the 

terms kafir. "unbeliever," and kufr. "unbelief', he states, "with those terrible 

and unequivocal words we perhaps come nearest an Islamic equivalent of 

heresy."5 The theoretical consequence of the use of this term in particular is 

that the sectarian, a self-acclaimed Muslim, is considered either a believer, 

mu^min. or an unbeliever, kafir. If he is labeled a believer, he has full rights 

in the Muslim community; but if he is labeled an unbeliever, he loses all 

rights: he is to be executed and his property is to be confiscated.* A man 

charged with kufr is in a perilous position. As Goldziher puts it,

A real kafir is cast out of the community; it is forbidden to 
associate with him in any manner; one may not eat with him; 
marriage concluded with him is invalid; he must be shunned 
and despised; one may not pray with him if he acts as a prayer 
leader; his testimony cannot be accepted in court; he cannot act 
as the guardian of a woman entering into marriage; when he 
dies, the prayer for the dead is not said over his body. If he is 
seized, one must first make three attempts to convert him, as 
one would an apostate; and if they fail, he is to be put to death7

3Authority in Islam. 71.
4T he Significance of Heresy."
5’The Significance of Heresy," 58.
*’The Significance of Heresy," 58-59.
^Goldziher, Introduction to Islamic Theology and Law. 163, citing his 

introduction to Kitab Muhammad ibn TOmart mahdl ai-muwahhidln [Le 
Livre de Mohammed ibn Toumertl. ed. Goldziher (Algiers, 1903), 57.



www.manaraa.com

99

There is, theoretically, at least, no middle ground between these two poles. 

The boundaries between these categories are not clear, as generally 

portrayed in modern Western scholarship, yet the difference in value 

assigned to each is immense. But how does one decide which self-acclaimed 

Muslims are true believers, and which are not?

Montgomery Watt's article "Conditions of Membership of the Islamic 

Community"6 provides an understanding of some important terminology 

concerning Islamic orthodoxy and heresy. Watt realized that the term iman. 

usually translated as "faith," denotes primarily membership in the Muslim 

comm unity .9 Exclusion from the community is due either to shirk. 

polytheism, or kufr. unbelief. Shirk, the accusation leveled by the Prophet 

against the pagan Arabs, has been less important in the history of Islamic 

sects. Kufr. however, as Watt observes, is less easy to define, but 'The ulema 

had the power to decide when a view was erroneous to the extent of 

constituting kufr.”10 Watt does not elaborate on the justification, methods, or 

criteria used in making such decisions, other than to state that al-Ghazail 

reported the scholars' abuse of this privilege and the use of kufr to describe 

minor deviations.11 It is clear that the Iman /kufr dichotomy represents the 

Islamic equivalent of the orthodoxy/heresy dichotomy in Christianity. In 

this context, it might be more transparent or informative to interpret iman 

as "inclusion in the Muslim community" and kufr as"eiclusion from the 

Muslim community," rather than "belief and "unbelief."

°Studia Islamica. 21 (1964): 5-12.
^"Conditions of Membership," 8-9.
to'Conditions of Membership," 11.
“ "Conditions of Membership," 11.
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Confusion over heresy and orthodoxy is based within Islamic tradition 

iiselT. As Goldziher points out, the hadith contains contradictory messages 

on the nature of heresy in Islam .12 One tradition attributed to the Prophet 

states, "The diversity of my community is a mercy" (inna fi ‘khtilafi urn mail 

rahmah), implying that difference of opinion on religious questions is not 

only permitted but condoned in Islam. In another tradition, the Prophet 

foretold that his community would divide into seventy-three “sects" 

(firaq)-or seventy-two in other versions-, and that only one of these, the 

"saved sect" (al-firaah al-nfliivah) would escape damnation. The message of 

the latter tradition seems to be the opposite of the former, for it indicates 

that differences of opinion on religious questions will lead to damnation for 

the vast majority of Muslims, and only a small group will enter paradise.

This hermeneutic situation is complicated by the fact that another extant 

version of the latter tradition states that the Islamic community will divide 

into seventy-three groups, and that all of these eiceot one will be saved. 

Goldziher claims that the tradition about seventy-three sects is a corruption 

of an older tradition which did not have to do with heresy at all; rather it 

was to indicate that Islam had seventy-three virtues, as opposed to 

Christianity's seventy-two, and Judaism's seventy-one.13 This does not 

discount, however, the interpretation prevalent during the Islamic period. 

Goldziher points out correctly that the tradition of seventy-three sects had 

the effect of skewing heresiographical works, for their authors' obsession 

with reaching a total number of seventy-three sects limited their ability to

12 'Le d6 nombrement des sectes mohametanes," Gesammelte Schriften. 
11:406-14.

t3"Le d£nombrement des sectes mohametanes."
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provide an accurate picture of the religious history of Islam or the workings 

of Islamic orthodoxy and heterodoxy.

The greatest obstacle in the way of an understanding of heresy in 

Islam has been the attempt to find one all-encompassing definition of 

heresy, or to present one particular single definition as applying universally. 

Scholars have tried to describe as a single system what are, in effect, several 

distinct and competing systems of authority, each with its own definition oT 

orthodoxy and its own ooncomitant definition of heresy. The results have 

been inevitably awkward and inadequate, and heresiographical works such 

as al-Milal wa al-niha! by al-Shahrastlnl and Maaaiat al-isiamivwln by 

ai-Ashfarl seem to lack focus, for they include as heretical groups theological 

schools of thought as well as the schisms based on the imamate.

It is even more difficult to analyze the message behind polemical 

works such as Ibn Taymiyyah's Minhai al-sunnah al-nabawiwah. where 

ShFism is treated in a very uneven manner. Along with carefully reasoned 

arguments concerning ShFi doctrine, Ibn Taymiyyah cites as proof that 

ShFls are heretics the stories that ShFls name their dogs aTter the Sunni 

Caliphs and then curse them vehemently, or name a goat cA5ishah to 

represent the Prophet's wife who dared take to the battlefield against CAU, 

and then torture it and pull its hair out.14 Similarly, Ibn (fazm claims that 

the ShFls allow a man to marry nine women at the same time, and reports 

as one of their heresies that they consider cabbage a forbidden food on the 

grounds that it first grew up from the ground where Husayn's blood was

14Taqiyy al-Dln Ahmad al-Taymiyyah, Kitab minhai al-sunnah 
al-nabawiwah fl nacd kaiam al-shFah wa al-aadariwah. 4 vols. (Beirut: Dar 
al-kutub al^ilmiyyah, 1973), !: 11.
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spilled.15 ibn Taymiyyah also accuses the ShTls of cooperating with the 

enemies of Islam, the Mongols and the Crusaders,*6 and claims that Twelver 

Shl'ism is merely a stepping-stone to even more heinous sects, such as the 

Qaramitah.17 He cites as proof that the ShFls are heretics the fact that they 

agree with Jews on a number of points.*8 This tact of dialectic is clearly 

flawed, for Islam in general concurs with Christianity and Judaism on a large 

number of issues. Thus it is difficult to wade through the morass of 

emotional slander found in many discussions of heresy and arrive at sound 

principles concerning it.

A more accurate picture of heresy and orthodoxy results if one 

acknowledges the existence of several competing systems of authority. The 

problem of reaching an understanding of heresy in Islam then becomes more 

manageable, though it now involves more steps. One must determine the 

nature of authority, orthodoxy, and heresy, for each system, and then 

attempt to describe the relationship between the systems in terms of 

relative hegemony. The evidence suggests three competing authorities 

within Islam: caliphal authority, theological authority, and legal authority, 

represented by the caliphs, the mutakallimDn or theologians, and the 

fuaaha3 or jurisconsults respectively. Sufis and philosophers as well had 

their own views of authority and orthodoxy, but they seldom claimed that 

their version of Islamic religious authority should apply to the entire 

community, and usually held that a different set of rules applied to any

isjbn  Hazm. al-Fasl fi al-milal wa al-ahwfl3 wa al-nihal. 5  vols. (Cairo: 
Matba'at al-Khanjl, 1903), 4: 182.

*6Minhai al-sunnah. 1:5-
*7Minhai al-sunnah. 1: 3.
18Minhai al-sunnah. 1: 5-9.
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Muslim outside their select group. MacDonald, Goldziher, and others, 

referring to the caliphal authority as "constitutional" or "political" authority, 

have found this tri-partite division a useful tool for analysis oT Islam. 

Margoliouth extended this division to treat sects, holding that there are three 

types of sects: ritual, political, and theological 19 in his discussion, the 

"political" sects refer to those distinguished by the imam ate, the theological 

sects are those distinguished by differences in dogmatic creed, and the 

"ritual" sects refer to the Sunni madhhabs or legal guilds. Margoliouth errs 

when he calls the four madhhabs sects, for they are considered equally 

orthodox within Sunni Islam, but his use of this schema points out the idea 

that each of these divisions represents a different system of authority, 

orthodoxy, and heresy. Much evidence which seems at first inexplicable or 

contradictory makes more sense within this framework.

When discussing Islamic heresiography, Goldziher states that many of 

the groups presented as sects, such as the Muctaziiah, are not in fact sects, 

but rather theological schools.20 Goldziher holds that only the ShTls and the 

Kharijis, who oppose the Sunnis on the issue of the imamate, are actual 

sects, and that theological differences are not of fundamental importance.

This statement, however, does not give an accurate portrayal, for within the 

theological system of authority theological schools were indeed regarded as 

sects. While al-Ghazail can criticize his contemporaries for claiming that 

Ashcarl, MuUazill, or Hanball theology represents orthodoxy, this very 

criticism shows that a theological system of authority was adopted by some 

scholars of his time, and that this system entailed its own definitions of

^ Mohammedanism. revised ed. (London: William and Norgate, 1926),
155.

2°Introduction to Islamic Theology and Law. 167-68.
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orthodoxy and heterodoxy. Similarly, al-Miwardfs description of caliphal 

authority makes no sense if taken at face-value, as an exposition of current 

religious and political authority, and is much more comprehensible if viewed 

as an attempt to re-establish the supremacy of a waning system of caliphal 

authority over that of the considerably more powerful legal system. The 

crucial question facing the researcher is not which system existed during a 

certain period, but which system had supremacy over the others or was 

applied with more success and regularity.

Muslim Heresiography and Dogmatic Theology
Before proceeding it will be valuable to put the Muslim 

heresiographical tradition in proper perspective. A large number of 

medieval works treat Islamic heresiography, yet they do not present a clear 

picture of heresy in Islam. These works are generally catalogues or lists of 

sects which give the name of each sect, some information about its historical 

origin, and some information on its distinctive beliefs, usually its adherents' 

positions on certain questions of dogma. These works are, for the most part, 

neither careful histories nor careful synchronic descriptions of the religious 

situation in a particular epoch or area. They set out to describe all the 

various sects which have arisen throughout Islamic history, whether or not 

adherents of the sect have survived into the time of the author. Actually, 

the bulk of sects discussed in the heresiographies died out long before they 

were written, and some modem scholars have indicated that many of these 

supposed sects are figments of the authors' imagination concocted to 

complete the required list of seventy-two sects. Medieval heresiographies 

are therefore historical inventories of religious groups rather than 

comprehensive religious histories or theoretical discussions of heresy.



www.manaraa.com

Most authors of heresiographies, including al-cAshcarl, al-Malatf, Ibn 

Tahir al-Baghdadl, al-Isfara’inl, and al-Shahrastanl, were primarily 

philosophical theologians (mutak allimon). and their works are based on the 

mutak alii m’s view of orthodoxy and heresy. A group's positions (maaaiat) 

on certain points of dogma determine whether it is heretical. Al-jahiz (d. 

255/869) claims that the theologians were obsessed with heresy; he states, 

“the devotions of the mutakalii man consist in sniffing out heresy “21 A great 

deal of additional evidence suggests that the medieval Muslim 

heresiographies were primarily the product of philosophical theology, or 

kaiam. The classification of the sciences in al-Khwarizml’s Mafatlh aMulDm. 

written ca. 365/976, makes this clear. Al-Khwarizml includes, as the 

constituent sub-categories of kaiam. ( 1 ) the terminology of the 

mutakallimnn. (2) the sects of the Muslims, (3) the sects of the Christians 

and their terminology, (4) the sects of the jews and their terminology, (5), 

other non-Muslim sects, (6 ) the religion of pagan Arabs, (7) and fundamental 

questions of dogma.22 The preponderance of al-Khwirizml s concern with 

sects here and the similarity of this classification to the structure of many 

heresiographical works is striking. A similar example is found in Ibn 

al-Nadim’s Fihrist. the famous bibliographical catalogue which he was 

writing in 377/987. This work is not a heresiography, but its section on the 

books of kaiam and the mutakallimOn assumes the form of one. His 

divisions in this section are as follows: (1) Muctazilah and MurjPah, (2)

21Kitab al-havawSn. 7 vols. (Cairo, 1905-7), 1: 80, cited in Goldziher, 
Introduction to Islamic Theoloov and Law. 165.

22See Louis Gardet and M. M. Anawati, Introduction a la thSologie 
musulmane: essai de thfeoloaie comoar6 e. 3rd ed. (Paris: Librairie 
Philosophique J. Vrin, 1981), 109-12.
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ShFah; (3) Mujabbirah and Hashwiyyah; (4) Khawflrij; and (5) Sofi9.23 

Again, the similarity of this classification to the structure of many 

heresiographical works is striking.

th e  very form in which several important heresiographies are 

presented shows the close connection between the genre of heresiography 

and that of kaiam works. In Maaaiat al-isiamiwin. al-Ash'arl divides each 

section into two parts, one on the groups themselves, and one on their 

maaaiat. or opinions on disputed issues of dogma.24 After presenting the 

heretical sects, al-Isfara’inl turns to the “saved sect" in his heresiography 

and presents a detailed Sunni theological c r e e d .25 <Agud al-DIn al-Ijl wrote 

a short heresiography as the appendii to his famous compendium of kaiam. 

Kitab al-mawaaif.26 It is thus clear that the genre of heresiography itself 

was intimately connected with the study of dogma.

An examination of the classifications used in a number of available 

’ heresiographies provides an insight into the authors' methods and concerns. 

All the heresiographies contain sections on the Shi*Is, sometimes labeled 

with the derogatory term Rawafid, and the Kharijis, along with a number of 

sects which are defined, not in terms of the imamale, but in terms or 

theological positons on such questions as the attributes of God.

23al-Fihrist (Cairo: al-Mafbacah al-rahmaniyyah, 1929), 245-64.
^ Maaaiat al-islamiwln wa ikhtiiaf al-musallin. ed. Helmut Ritter 

(Wiesbaden: Franz Steiner Verlag, 1963), passim.
2?al-Tabslr fl al-din wa tamvlz al-firaah al-najivah can al-firaa 

al-haiikin. ed. Muhammad Zahid ibn al-Hasan al-Kawtharl (Cairo: Maktabat 
al-Khanjl, 1955), 135-66.

Zfial-Ilahiwat wa al-samciw a t min kitab al-Mawaaif iStatio Quinta et 
Seita et Aonendii Libri Mevakifl. ed. Th. Soerensen (Leipzig, 1848), 332-64.
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AbD al-Hasan CAU al-AshcarI (d. 324/935-36) probably wrote his 

famous heresiography, Maaaiat al-islamiwin wa ikhtiiaf al-musallln. while 

he was still a Mu'tazill under the influence of his teacher al-Jubba*!, before 

300 /912-13-27 It goes without saying that al-Ashcarl was a mutakallim-he 

is perhaps the most famous mutakallim in Islamic religious history-and was 

thus primarily concerned with dogma. His classification of Islamic sects 

includes the following groups: (1) ShFah, (2) Khawarij, (3) Murjicah, (4) 

MuHazilah, (5) Jahmiyyah, (6) Dirariyyah, (7) Najjariyyah, (8) Bakriyyah, 

and (9) Kullabiyyah. The heresiographer al-Malatl (d. 377/987-88) includes

(1) RSfidah (pi. rawafid. a derogatory term for ShlHs); (2) MuHazilah; (3) 

MurjPah; (4) Khawarij; (5) Zanadiqah; and (6) Jahmiyyah in his 

heresiography, al-Tanbih w  In this work al-Malatl seems most concerned to 

refute the positions of the theological school of the jahmiyyah, for he 

presents them at length 29 in the heresiographical work al-Fara bavn 

al-firao. Ibn T^hir al-Baghdadl (d. 429/1037) gives the following 

classification of Muslim schismatics: (1) Rawafid, (2) Kharijis, (3) MuHazilah, 

(4) MurjPah, (5) Najjariyyah, (6) Jahmiyyah, Bakriyyah, and Dirariyyah, (7) 

Karrimiyyah, (8) Mushabbihah.3° Ibn Hazm (d. 456/1064) cites four groups, 

representing the least common denominator of the sects included in the

27Maaaiat al-isiamiwln. Also see Henri Laoust, "La classification des 
sectes dans le Fara d ‘al-Baghdadl," Revue des dtudes islamiaues 29(1961): 
19-59.

iBal-Tanblh wa al-radd calfl ahl al-ahwa> wa al-bida(. ed. Sven 
Dedering (Istanbul: Matbacat al-dawlah, 1936).

39al-Tanhih wa al-radd. 75-110.
30see Laoust, 'La Qassification des Sectes dans ie Fara d'ai-Baghdadl."
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heresiographies: ShFls, Kharijls, Mu'iazills, and M urjrts3t Ibn Hazm also 

labels the SQfls heretics, but describes them as not belonging to any specific 

sect (la tu{rafu firaauhum).32

ShahpQr ibn Tahir AbO ai-Muzaffar al-lsfara>inl (d. 471/1078-79) 

was an Ash'arl mutakallim and scholar of usol al-din and tafsir. His 

heresiographical work, al-Tabslr fl al-din wa-tamviz al-firoah al-naiivah can 

al-firao al-halikln. includes the following groups: (1) Rawafid, (2) Khawarij, 

(3) Qadariyyah, who are called M u'tazilah, (4) M urjPah, (5) Najjariyyah, (6) 

Dirariyyah, (7) Bakriyyah, (8) Jahmiyyah, (9) Karra miyyah, (10)

M u sh a b b ih a h  33 Muhammad cAbd al-Karlm al-Shahrastanl gives the 

following classification in his famous heresiography, al-Milal wa al-nihal: (1) 

Muctazilah, (2) jabriyyah, including jahmiyyah, Najjariyyah, and pirariyyah, 

(3) Sifatiyyah, including Ash'ariyyah, Mushabbihah, and Karramiyyah, (4) 

Khawarij, (5) Murji'ah, (6) Shi'ah.34

Fakhr al-Dln al-Razi (d. 606/1210) gives the following classification in 

his I'tiaadat firaa al-muslimin wa al-mushrikln: (1) Muctazilah, (2)

Khawarij, (3) Rawafid, (4) Mushabbihah, (5) Karramiyyah, (6) Jabriyyah, (7) 

MurjPah, (8) ?0fiyyah 35 He includes as non-Muslims, although they call 

themselves Muslims, a number of Isma'ill groups, including the Batiniyyah,

31 Ibn Hazm, al-Fasl. 4:178-226; I. Friedlander, "The Heterodoxies of 
the Shiites in the Presentation of Ibn Hazm," lournal of the American 
Oriental Society 28( 1907): 1-80, 29( 1908): 1 -183, 21.

32ibn Hazm, al-Fasl. 4:226-27.
33al-TabsIr.
34al-Milal wa al-nihal. 2 vole., ed, cAbd al-'Azlz Muhammad al-Wakll

(Cairo: al-palabi wa shurakflh, 1968).
351'tiqadat firaa al-muslimin wa al-mushrikln. ed. CA1I Sami 

al-Nashshar (Cairo: Maktabat al-nahdah al-misriyyah, 1938).
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Sabbshiyyah, Qaramitah, and others. His is one of the few heresiographies to 

include Sons as a separate sect.

Ibn Taymiyyah states that there are four main heretical groups (usQl 

al-bida< arbacah): ShFah, Khawarij, Qadriyyah, and Murjicah.36 <Adud 

al-Din al-Iji, a Shafi(i and Ashcarl from Shiraz, gives the following 

classification of sects in the appendix to his Kitab al-mawaoif: (1) MuHazilah,

(2) ShFah, (3) Khawarij, (4) MurjPah, (5) Najjariyyah, (6) Jabriyyah, (7) 

Mushabbihah.3? Al-Maqrlzl (d. 845/1442) includes an essay on 

heresiography as one of the chapters of his famous Khitat.38 His 

classification of Muslim sectarians is as follows: (1) Muctazilah, (2) 

Mushabbihah, (3) Qadariyyah, (4) Mujabbirah, (5) MurjPah, (6) HurDriyyah, 

(7) Najjariyyah, (8) Jahmiyyah, (9) Rawafid, (10) Khawarij.39

This brief review shows that the mutakallimon in general mixed two 

types of sects in their heresiographies: those based on differences in dogma, 

and those based on the issue of the imamate. They could not deny the 

importance of the issue of the imamate, and all the heresiographies 

examined included the Kharijls and the ShMs, which clearly originated in 

the early controversies over the imamate, as major sects. The remaining 

sects in the heresiographies, with the exception of the SQfls, are all based on 

deviance on questions of dogma, and at the very least include the Muctazilah 

and the MurjPah, as is the case with Ibn Hazm. This conflation of two

36Ibn Tavmiwah. Tafslr sDrat al-ikhlas (Cairo: Idflrat al-tibacah 
al-munlriyyah, 1352), 157.

3?Kitab al-mawaaif. 332-64.
38 al-Mawaciz wa al-ictibar bi-dhikr al-lehitat wa al-athar. 2 vols.

(Cairo: BQlaq, 1854), 2: 344-62.
39al-Khitat. 2: 345-56.
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different kinds oT sects can only make sense if one seeks to understand the 

strategies of the mutakallimnn in writing their heresiographies.

The mutakallimnn did not ignore the importance of the issues of the 

imamate and legal authority, but they strove to subordinate them to their 

own area of expertise. In al-Milal wa al-nihal. al-Shahrastanl criticizes 

earlier writers on heresy for lack of method and clear organization. After 

careful contemplation, al-Shahrastanl reports, he came up with four areas of 

dogma which he claims provide the basis for consideration of Islamic sects.40 

They are: (1) the attributes of God and His oneness; (2) fate and justice; 3) 

the promise and the threat, the names of God, and al-ahkam: (4) reason and 

revelation, prophecy, and the imamate. In al-Shahrastanfs work, therefore, 

both the ahkam. or legal rulings, and the question of the imamate are 

discussed within the general framework of philosophical theology. This is 

typical of the medieval heresiographies.

The mutakallimDn realized that the imamate was a key issue, but they 

did not in general see that it was a different type of issue from discussion of 

the attributes of God. Thus, al-Ashcarl begins Maaaiat al-islamiwin by 

stating that the first religious dispute to occur in the Muslim community was 

that over the imamate.41 In treating heresy from the point of view of the 

imamate, the theologians were implicitly claiming that the issue of the 

imamate was just another theological issue. The mutakallimDn therefore 

concentrated on the conditions which an imam or caliph must satisfy, the 

method by which he must be chosen, and so on. This explains the widely

4°al-Milal wa al-nihal. 2 vols., ed. cAbd al-cAzlz Muhammad al-Wakil 
(Cairo: Mu’assasat al-halabl wa shurakah li al-nashr wa al-tawzf, 1968), 12- 
13.

41 Maaaiat ai-isiamiwln. 2.
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accepted idea that what distinguishes the Sunnis from the Shi1 is is not so 

much that they accept a different figure as the leader of the Muslim 

community, but rather that they held different views about the nature of 

that figure.

Philosophical theologians attempt to establish their supremacy over 

the legal sciences by claiming that matters of dogma are essentials, or usDl. 

while legal questions are non-essential, subsidiary matters, or furoc. 

Al-IsfaraJinI, for example, writes at the beginning of al-Tabslr that only 

differences in usol al-dln and not in furO1 such as inheritance laws 

(al-fara^d) are cause for a declaration oT heresy.*2 FurOc here refers to fiah. 

or the points of law, and usol al-din refers to dogma. The famous 

mutakallim al-ljl called philosophical theology al-fiah al-akbar ("the greater 

[religious] science") while he termed law al-fiah al-asahar ("the lesser 

[religiousl science”).4* This choice of terminology was clearly designed to 

detract from the importance of the law and subordinate it to the expertise of 

the theologians.

A second obstacle to understanding heresy in Islam has been an 

inadequate understanding of the third system mentioned above, the legal 

system of authority. The first two systems have been easier to understand 

in the West by comparison with more familiar Christianity. The caliph, as 

the leader of the community, can be easily compared with the Catholic pope 

with the difference that the Caliph was, at least in early Islam, the political 

head of the entire community as well. The theological system of authority is 

also familiar from the Christological controversies of the early Church. The

* 2a l-T a b sIr . 26.
43Qted in Harald Ldschner, Die docmatischen Grundlacen des 

5icitischen Rechts (Cologne: Carl Heymanns Verlag, 1971), 27.
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legal system of authority has no counterpart in Christianity, although it does 

in Judaism, and its treatment in scholarship on Islam until recent years has 

been woefully inadequate.

Legal Authority. Orthodoxy, and Heresy in Islam
In response to an attack directed at one of his earlier works, the 

renowned jurist ai-Ghazall wrote a treatise on the issue of heresy entitled 

The Criterion for Discernment between Islam and Heresy (Favsal aMafrioah 

bavn al-islam wa al-zandaaah). This treatise aims to correct the 

philosophical theologians' conceptions of heresy in Islam, and helps provide 

a more reliable definition of the juridical version of heresy than currently 

available. Ai-Ghazall refutes several views of heresy which are quite 

common in popular opinion and in scholarly literature on the subject. One 

such view is the idea that the declaration of heresy is a reciprocal property. 

That is, if one group of Muslims declares another group of Muslims heretics, 

this necessarily causes the second group to declare the first group heretics as 

well. He states,

Among the people are some who say, "I only declare heretics 
(kafir) those groups who declare us heretics, and those who do 
not declare us heretics, we do not declare heretics.’'44

A tradition of the Prophet often adduced to support this opinion, states that 

iT a Muslim accuses one of his companions of unbelief, then one of the two is 

an unbeliever.4? Al-Ghazali explains that this is only the case if the accuser 

makes the accusation knowing full well that the accused is innocent. He thus 

discounts one of the principal modes of thought of the theologians.

^ Favsal al-tafriaah. 26.
4?Favsal al-tafriaah. 26.
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Another common view which may be discarded is that expressed by 

Faruqi in a recent text-book on Islam:

Every law court of Islam is bound to recognize as a Muslim in 
good standing, and hence entitled to ail privileges and rights of 
a Muslim and bound by all the duties and obligations of Islamic 
law, every adult male and female who consciously and solemnly 
witnesses that "there is no God but God and Muhammad is the 
Prophet oT God." Fulfillment oT this simple definition of 
“Islamicity" is all that Islamic law requires for membership in 
the Muslim community. Once a person is put to the test and 
witnesses responsibly to the twin declarations of God being the 
only God and Muhammad being His Prophet, no more can be 
legally required as proof of faith and, consequently, that person 
enjoys all the rights and is obligated by all the duties under 
Islamic law.46

According to this view, there is no such thing as heresy or a declaration of 

heresy in Islam, for the single requirement of orthodoxy is the utterance of 

the creed. If this were indeed the case, there would never have been heresy 

trials in Islam and scholars like al-Ghazall would not have felt the need to 

write works on the subject. In the history of Islamic theology the view that 

one cannot declare a Muslim a heretic is associated with the theological 

school of the MurjPah, which may be roughly translated as "the postponers." 

The MurjPah held that one could not decide whether a Muslim was heretical, 

no matter what outward appearances seemed to imply, and that this decision 

should be left to God's judgment alone. This view was rejected by most 

Muslim theologians and jurists, and the MurjPah are included in the 

heresiographies as a heterodox s e a  along with the MuHazilah. While this

46Islam (Brentwood, Maryland: International Graphics, 1984), 4.
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view of heresy may explain some manifestations of Islam on the popular 

level, it fails to reflect Islamic theories of heresy adequately.

Ai-Ghazall adds some important restrictions to the statement that the 

requirement to be a Muslim is to repeat the creed "There is no god but God; 

Muhammad is the Prophet of God." For the creed to have full effect, the one 

who makes it must sincerely believe in it (sadia biha), and not otherwise 

contradict it (ahavr munaaid laha).47 It is this last restriction which calls 

attention, for it indicates that someone who claims to be a Muslim through 

the utterance of the creed may be shown, presumably in a law court, not to 

be a Muslim by virtue of the fact that they contradict this statement in some 

other way. The question then becomes what constitutes a contradiction of 

the utterance or the creed.

Obvious contradictions of the creed include statements directly 

opposed to the content of either of its phrases: that is, to state either that 

God does not exist or that there are a plurality of gods, or to state that 

Muhammad was not a true prophet. But anyone making these statements 

would not be apt to consider themselves Muslims in the first place, and 

would therefore not fall in the category under discussion, that of Muslim 

heretics. Ai-GhazilTs next comment comes closer to presenting a working 

definition of heresy in Islam: "Heresy (al-kufr) is to give the lie to the 

Prophet (takdhlb ar-rasDll in anything which he brought, and faith Cal-iman) 

is to believe him in all that which he brought.'48 Thus Islamic orthodoxy not 

only involves a certain attitude toward God and the Prophet Muhammad, but

*?Favsal al-tafriaah. 4.
48Fav3al al-tafriaah. 4.
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also a certain attitude towards the body of material which Muhammad is 

seen as having conveyed.

Ai-Ghazall bases the determination of orthodoxy on a sophisticated 

theory of textual interpretation which he claims few scholars are able to 

grasp, and on which most should withhold judgment for fear of making a 

grave error which might lead to the shedding of innocent blood. As 

mentioned in Chapter One, he distinguishes five levels of meaning, any one 

of which is acceptable as an interpretation of the literal text of the Qur’an.

He also distinguishes between interpretations which are "close" to the text, 

and "far” from the text (ta’wll oarlb and ta’wll bacld). A "close" 

interpretation is acceptable nrima facie, but a "far" interpretation is 

acceptable only if it is supported by a sound proof which meets the criteria 

of logical argument (shara’it al-burhanl Thus only statements which 

produce an interpretation which is both "far" from the text and inadequately 

supported by logical argument, or statements which completely deny a 

statement in the Qur’an without proof, such as someone denying the 

resurrection of the body or bodily punishment in the afterlife, have the 

potential to be termed heretical.

Al-Ghazall even ridicules the jurisconsults who try  to make decisions 

on such cases using only their knowledge of fioh. for, as mentioned above, 

such decisions involve extensive knowledge of logic, philosophical categories, 

and rules of interpretation. However, this very statement shows that 

jurisconsults were indeed issuing accusations of heresy, and ai-Ghazall 

emphatically holds that heresy itself is a legal issue.

Heresy is a matter of legal status like, for example, slavery or 
freedom, since its intent is the declaration that someone may be
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legally executed fib ah at al-dam) and that they will spend 
eternity in hell. [In addition,] it is based on legal evidence 
(madrakuho sharcl). for it must be based on a specific 
scriptural text fnass) or on analogy to the content of a scriptural 
text (aivas cala mansDaW

As regards the theory of heresy, the results of scholarship to date 

indicate that it was a legal issue concerning the determination of JtufL as 

opposed to iman. and that it had something to do with iima*. or consensus. 

Goldziher senses the importance of ijma* in determining orthodoxy and 

heterodoxy, although he does not explain how iimat functions.

lima* is the key to a grasp of the historical evolution of Islam in 
its political, theological, and legal aspects. Whatever is accepted 
by the entire Islamic community as true and correct must be 
regarded as true and correct. To turn one’s back on the ijmac is 
to leave the orthodox community 50

To Goldziher, however, iimac seems a diffuse and nebulous principle, which 

he describes as "a nearly unconscious vox p o p u li ."3i Bernard Lewis also 

holds that heresy has something to do with consensus, and cites Goldziher to 

the effect that Islam has no ecclesiastical hierarchy and no councils or 

synods to decide problems like this, but only ijma*. the workings of which 

were "barely d e f in a b le .* '^  Watt also realizes that the definition of heresy 

has to do with the principle of ijma*. but, like Goldziher, sees ijmac as an ill- 

defined group feeling, despite the fact that he states that the culama> are the

*9Favsai al-tafriaah. 4-5.
3QIntroduction to Islamic Theology and Law. 50. 
3* Introduction to Islamic Theology and Law. 51. 
32 T he Significance of Heresy," 57-58.
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ones empowered to decide specific cases. Watt states, ‘The conclusion of this 

investigation is that there is more communaiistic thinking in Islam than is 

usually realixed."53 He sees the dynamic of inclusion and exclusion in 

Islamic heresy as reminiscent of a tribal system and also states that what 

determines whether someone is acceptable as a member of the group is 

merely the “feeling" of the group's members embodied in the principle of 

ijma*. or consensus. The obstacle before Watt and others is their lack of 

understanding or i)mac. which they take to be something like popular 

opinion. In actuality, the iima1 has been a well-defined legal principle of 

constant use within the community of legal scholars.

An examination of texts on juridical methodology provides one 

definition of "giving the lie to the Prophet" (takdhib al-rasol) in legal terms 

which goes back to al-Shafi*!. Al-ShafiM, in discussing the consensus, 

meaning here the consensus or the legal scholars, in effect holds that 

consensus represents orthodoxy, and claims that going against the consensus 

(mukhaiafat al-iimaM is equivalent to going against the Prophet. The exact 

term he uses for this last concept is mushaaaat al-rasDi. a phrase derived 

from the Qur>anic verse sOrat al-nisa?. 115:

Whoever opposes the Messenger (man vushaaia ir-rasOl) after 
(God's) guidance has been revealed to him, and follows a way 
other than that of the believers, We will appoint for him that to 
which he himself has turned, and will let him burn in Hell-a 
terrible end.

53 'Conditions of Membership," 12.
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Al-Shaficl used this verse to support his definition of consensus, interpreting 

it as equating the abandonment of the believers' communal ways to 

opposition to the Prophet Muhammad.

In al-Tabslr. al-Isfar&’im includes a statement on consensus which 

shows that it was seen to constitute orthodoxy. 'The consensus is true. 

Whatever the community agrees upon is true, and its truth is irrefutable 

(m*u q calavh). whether it be word or deed.”54 u  appears that the 

system of legal guilds which began to be established in the third/ninth 

century defined heresy as going against the consensus. This definition is 

made explicitly in a number of later works on usoi al-fiah. Most Sunni 

works of usOi al-fiah mention the issue of mukhaiafat al-ijmac in the section 

on ijmic. and it is clear from the discussions of this issue that declarations of 

unbelief were often based on the charge of going against the consensus. In 

his usOI al-fiah text Tamc al-jawami*. Taj al-Dln al-Subkl (d. 771/1369-70) 

writes,

Anyone who denies that upon which there is consensus and 
which is known to be a necessary part of the religion is 
irrefutably (oatcan) an unbeliever, and the same holds, 
according to the more correct opinion, for that [upon which 
there is consensus and] which is well-known (mashhOr) and 
based on an explicit text (jnansos). Concerning that which is 
[well-known but] not based on an explicit text, there is a 
difference of opinion (taraddud). Anyone who denies that 
which is not well known (khafiw ). even if it is based on an 
explicit text, is not to be declared an unbeliever.55

Mal-Tabsir. 159.
53Iamc al-iawami*. (Cairo, n.d.) 2: 201-2.
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The fourth/tenth-century IsmafIll scholar al-Qadl al-Nucman remarks 

on the importance of ijmac in Sunni jurisprudence, stating that ijmac "is an 

authoritative argument (hujjah) according to [the Sunn! jurists]. They must 

refer to it (al-ruio* ilayh) and refrain from departing from it."?6 He adds 

that the Sunnis consider going against ijmac forbidden and tantamount to 

heresy. The Sunnis hold the opinion that "I|mat is a fundamental principle 

of the religion (asl min usOl al-dinV One must follow and obey it, and to go 

against it is unlawful (la yahillu mukhaiafatuho)"?? In somewhat stronger 

terms, he reports, "Some of them have declared anyone who goes against it 

an unbeliever (wa kaffara bacduhum man kharaja canhu)."?8 Al-Qadl 

al-Nucman was writing before 363/97-4, and al-Ghazall reports assertions 

that it was forbidden to go against the consensus (tahrim mukhalafat 

al-ijmfl( ) going back as far as the time of the well-known MuHazill scholar 

al-Nazzam (d. 220-30/835-45).?9

This corroborates the view Professor Makdisi espouses concerning 

orthodoxy in Islam. He states:

The bounds of orthodoxy are determined on the basis of the 
consensus of doctors of the law. Since there is no body of 
determinate character which could be convened for the purpose 
of polling the consensus, this principle operates negatively and 
retroactively. For this reason, consensus, ijmac, is determined, 
not by the yeas against the nays, for no clear count could 
actually be taken, but rather by whether voices of authoritative 
doctors of the law have been raised in the past against a

?6lkhtiiaf usoi al-madhahib. ed. S. T. Lokhandwalla (Simla, India: 
Indian Institute of Advanced Study, 1972), 56.

?7Ikhtilflf usDl al-madhahib. 56.
?8Ikhtiiaf usDl al-madhahib. 56.
?9al-Mustasfa. 2 vols. (Cairo, 1906), 1: 173.
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particular doctrine. If not, then the doctrine was considered to
have been accepted as orthodox.*0

In other words, consensus was determined by the absence of authoritative 

dissenting opinions fkhilflf). The challenge which faced the potentially 

heretical scholar was how to get his dissenting opinions recognized as 

authoritative. In order to do so, he had to establish his status as an 

authoritative doctor of the law, and he could only become a doctor of the law 

through the professional legal guilds which controled the institutions of legal 

education.

Orthodoxy and Orthopraxy
It has become common in scholarship on Islam, as well as in 

comparative religion and anthropology, to use the term orthopraxy rather 

than orthodoxy to refer to religious conformity in Islam. Though orthopraxy 

is by no means a new term -the Oxford English Dictionary reports its use as 

early as 1852-there seems to be a general oonfusion concerning its meaning. 

A survey of modern scholarship shows that it is used in two related yet very 

different meanings. In one usage, orthopraxy refers to the fact that religious 

conformity in Islam-and Judaism as weil-is based on legal rather than 

theological questions. I believe that this idea is correct when confronted 

with actual Islamic theory of heresy, although I do not feel that orthopraxy 

is the best term to use to express this idea. In the second usage, orthopraxy 

is supposed to indicate that whereas in Christianity, one is concerned with 

belief, in Islam, one is concerned with acts. Here two dichotomies are being 

erroneously conflated: theology /law  and belief/practice. One expression of

*°Makdisi. The Rise of the Colleges. 106.
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this idea is the following statement from Esposito's popular text-book on 

Islam:

For Christianity, the appropriate question is "What do Christians 
believe?" In contrast, for Islam (as for Judaism), the correct 
question is 'What do Muslims d o V  Whereas in Christianity, 
theology was the "queen of the sciences," in Islam, as in 
Judaism, law enjoyed pride of place, for "to accept or conform to 
the laws of God is Islam , which means to surrender to God's 
law."61

The first part of this statement is false. Muslims and Jews are just as 

concerned with belief as with practice, and Christianity is concerned with 

practice as well as belief.

Scholars who use the terms orthodoxy and orthopraxy to refer to a 

claimed dichotomy between Christian belief and Islamic practice are being 

influenced by the Christian usage of the term orthodoxy to refer to accepted 

dogma. Thus, in popular usage, orthodoxy is seen as meaning "correct 

theological belief ’, whereas etymologically, orthodoxy means simply "correct 

opinion"; Greek doxa means opinion, and is roughly equivalent to the Arabic 

qawl. Thus, there is nothing which restricts the literal meaning of orthodoxy 

to discussions of theology in particular. Orthopraxy, however, means "correct 

practice", and one cannot hold the opinion that it is practice which 

determines religious conformity in Islam. Islam is not simply the group of 

all those who pray towards Mecca (ahl al-oiblah). As al-Subkl remonstrates,

61 Esposito, Islam: The Straight Path. 68.
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"Do you not see that the hypocrites pray towards our oiblah. while they are 

unbelievers (kuffarl by consensus? ’62

In Sunni Islam in general, the commission or sin, which is incorrect 

practice, does not render one an unbeliever, although some ICharijl factions 

espoused this extreme view. Al-Ashcarl states in one of his creeds that one 

cannot accuse a Muslim of unbelief because of a s in  63 Najm al-Dln al-Nasafl 

states in his creed that neither a lesser nor a greater sin (saehlrah or 

kablrah) renders one an unbeliever.64 One is not considered a heretic in 

Islam for drinking alcohol, and one is not excluded irrevocably from the 

community of believers for doing so. Drinking alcohol renders one a sinner, 

and for sins, one must atone or be punished in a specific way. One is 

considered a heretic, rather, for considering it permissible to drink alcohol.

To hold the opinion that it is not sinful and illegal to drink alcohol is to go 

against the consensus and leave the community of believers. Al-Nasafl, for 

example, using a phrase common in Islamic religious literature, holds that 

considering lawful what is forbidden constitutes unbelief (kufr)65 

The famous Qidirl creed promulgated by the Caliph al-Qidir 

demonstrates that it is an opinion, and not an act, which renders one an 

unbeliever:

L'homme ne doit pas declarer un autre homme infiddle pour 
lomission daucune obligation, sauf la seule prldre prescrite 
dans le Livre de Dieu. . . . Quant & touies les autres oeuvres,

«Taj al-Dln al-Subkl, Tahaoat al-shaficiw ah  al-kubra. 6 vols. (Cairo: 
al-Matbacah al-husayniyyah, 1914), 1:48.

^Translated in MacDonald, Development of Muslim Theology. 296. 
^Translated in MacDonald, Development of Muslim Theology. 311.
65MacDonald, Development of Muslim Theology. 311.
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on ne le declarer a pas infiddle pour les avoir n6glig6s, m£me s'il
com met le p6ch6, & moins qu’il ne les nie.66

The creed states clearly that sinning does not make one an unbeliever, but 

denying the necessity of specific religious obligations does, and denial is

clearly an expression of opinion or belief as opposed to practice. Of all acts
*

of devotion, only omission of prayer causes one to be considered an 

unbeliever. A hadith attributed to the sixth ShFl Imam Jacfar al-Sadiq and 

recorded by the fourth/tenth-century ShFl scholar Ibn Bab aw ay h 

al-Qumml shows the significance of giving up prayer in particular. Someone 

asked Jacfar ai-Sadiq why one could call someone who had given up praying 

ftarik al-salat) an unbeliever (kafir). but not call an adulterer or a drinker of 

alcohol an unbeliever. Jacfar replied that the drinker of alcohol or the 

adulterer could be driven to commit those sins out of lust or physical urges, 

whereas the failure to pray could not be caused by the latter and necessarily 

indicates that the man in question has neglected praying because he 

considered it unnecessary (istikhfafan biha).67 It is thus the belief that 

praying is unnecessary which makes him an unbeliever.

Evidence of a heretical opinion may be produced in Islam, as in 

Christianity, through word or deed. Al-Subkl states, "Whoever utters 

unbelief (talaffaz bi '1-kufr) or performs the acts of unbelief is a disbeliever 

in God the Almighty (kafir bi ’Liah) and will spend eternity in Hell."68 As

66TransIated in George Makdisi, Ibn cAoll et la rfesuraence de I'islam 
traditionaliste au Xle sfecle fVe sfecle de i’H&nre) (Damascus: Institut 
franpais de Damas, 1963), 307.

6?Ibn Bab a way h al-Qumml, cIlal al-shara^. ed. Muhammad Sadiq 
Bahr aMUiOm (Najaf: al-Matbafah al-haydariyyah, 1963), 339.

68al-SubkI, Tabaaat al-shaficiw ah. IHusniyyah edition], 1: 43.
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just mentioned, the Muslim who has given up prayer completely ftarik 

al-salat) may be considered a heretic, for his repeated failure to repent 

indicates an opinion that prayer is not obligatory. A jurist who gives a legal 

opinion declaring alcohol permissible or makes a declaration to that effect in 

public is equally subject to a declaration of heresy. Thus, there is an Islamic 

literature on blasphemy, termed alfflz al-kufr. literally, "utterances of 

unbelief," which describes and codifies the statements the utterance of which 

renders one a heretic.*?

Thus, orthodoxy may apply as aptly to Islam and Judaism as it does to 

Christianity, with the only difference that in Christianity it is defined as 

"correct opinion concerning theological issues," and in Islam it is defined as 

"correct opinion concerning legal issues." In my opinion, the term 

orthopraxy does not adequately support this definition. Issues of 

orthopraxy, meaning correct practice, and of praxis in general have to do not 

with the theory of heresy in Islam, but with how the theory has been 

enforced on the popular level and how and to what degree it has been 

supplanted by other local systems of authority and group-formation. While 

such studies for specific areas and periods would be invaluable for the 

historian, considering the huge area of the world covered by Muslim 

communities and the equally huge variety of cultures encompassed by 

Islam, to produce them for all areas is a staggering task which does not 

promise to reveal an underlying, unified theory of Islamic orthopraxy.

The Historical Relationship Between the Systems

6?A work entitled Kitflb alfaz al-kufr was written by the Hanafl 
scholar Muhammad ibn IsmacIl Badr al-Rashld (d. 786/1366). GAL. GII: 80, 
SII: 88. A commentary on this work was written by 4 All ibn Sultan 
Muhammad al-Qari3 al-HarawI (d. 1014/1605). GAL. GII: 395.
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In early Islam, allegiance to the leader oT the Muslim community was 

the primary method of defining orthodoxy and heresy. During the lifetime 

of the Prophet, membership in the community was expressed by the 

acceptance of the Prophet's authority. This may be seen from the way in 

which Muhammad received delegations (wufod) from the various tribes of 

Arabia accepting their adoption of Islam. Their conversion was expressed 

not only in their acceptance of monotheism and of Muhammad's prophesy, 

but also in the payment of tribute, showing their allegiance to Muhammad, 

the leader of the community, in a traditional political manner. This function 

was taken over by the Caliphs after the Prophet's death, and may be seen 

clearly in the events of the Wars of Apostasy (hurOb al-riddah) during which 

a number of tribes who had accepted Islam during the Prophet's life 

withdrew their allegiance to the religion upon his death. Watt states, "It also 

appears that in the wars of the Ridda or Apostasy in the reign of AbD Bakr 

the act tantamount to a declaration of war was the refusal of a tribe to make 

the customary money payments to the caliph in Medina."70 This payment of 

tribute as a sign of allegiance was parallel to the later ShFI practice of 

payment of khums and zakat funds to the Imams. It appears that the 

refusal to pay taxes to Sunni governors on the part of Shi*! towns such as 

Qum, the site of numerous rebellions against the authority of the Caliphs 

HarDn al-Rashld (170-93/786-809), al-Ma’mOn (198-218/813-33), and 

al-Mu*tazz (252-55/866-69), were based on this system of allegiance.71

It is undeniable that the issue of the succession of the Prophet 

Muhammad initially defined the ShFah as a sea. The very name Shi1 ah,

70 "Conditions of Membership," 5-
71J. Calmard, "Kum," s. v. EI2.
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derived from the term Shi*atcAll, was probably a pejorative term for the 

supporters of ‘All, meaning ‘All's supporters or ‘All's gang. In the first 

centuries of Islam, allegiance to a Caliph or Imam determined membership 

in the Islamic community. Both the Kharijls and the Shl*Is were recognized 

as groups separate from the majority over this issue. Hodgson holds that the 

Shi* is did not become sectarian until the imamate of ja‘far al-Sadiq, when a 

theory concerning the nature of the Imam which was quite different from 

that of the Caliph developed, and which was expressed in the stipulation that 

the succession was based on a designation, or nass. developed.72 The Shi*Is 

were "sectarian," in the sense that they were generally seen to deserve being 

excluded from the community, at an earlier date, and this would have been 

so no matter what their theories of the nature of the Imam were. The 

crucial point was that they supported an alternate Caliph. Hodgson's 

interpretation, like those of Muslim theologians, places too great an emphasis 

on the difference between the nature of the Imam in Shi*I theory and the 

nature of the Caliph in Sum theory, and does not explain why the Zaydls and 

kharijls were also sectarian.

Crone and Hinds argue, although they on occasion overstate their 

thesis, that the early Sunni caliphate was more like the Shi*! imamate than 

is usually allowed, and that the Shi*! conception of the Imam is the archaic 

rather than the innovative view.?3 They state, "In short, we shall argue that 

the early caliphate was conceived along the lines familiar from Shi‘ite 

Islam."74 Le., that the Caliph "was both head of state and ultimate authority

72Hodgson, "How Did the Early Shl*ah Become Sectarian?," 1-13-
?3Patricia Crone and Martin Hinds, God's Caliph: Authority in the First 

Centuries of Islam (Cambridge: Cambridge University Press, 1986), 1-3.
74 God’s Calioh. 1.
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on questions of law and doctrine in Islam.',?5 In the first two Islamic 

centuries, they hold, the Sunni Caliphs had claims to religious authority 

which have been suppressed or de-emphasized in subsequent history. This 

view of the early Sunni caliphate is corroborated by the description of the 

Fatimid scholar al-Qagi al-Nucman. He holds that the Sunni Caliphs held the 

same position as the ShFl Imams and had the same powers and obligations, 

but were negligent in the exercise of their religious authority.

It is undeniable that the Sunni Caliphs lost much of their religious 

authority in subsequent centuries. Crone and Hinds hold that this process of 

transfer of authority from the Caliphs to the "scholars" (culama> 1-they  do 

not specify which group or type of scholars-began in the Umayyad period 

and was completed under the cAbbasids 76 The caliphai system of religious 

authority, however, though eclipsed by other systems, was never completely 

erased. Thus Crone and Hinds claim, 'There is no point in Islamic history at 

which the caliphate can be said to have been entirely devoid of religious 

meaning.*'77

Allegiance to the Caliph continued to be important as a method of 

determining orthodoxy for at least the first two centuries of Islamic history, 

among both Sunnis and ShFls. The numerous revolts led by descendants of 

the Prophet during the Umayyad Caliphate (40-132/661-750) and the early 

Abbasid period, to which al-AshcarI devotes one section of his Maafllflt 

al-islflmiwin. not only expressed political and military aspirations but also 

involved claims to religious leadership of the community 7® The ShTi role in

?3God‘s CalinhTz
^ God's Calioh. 19, 57.
77God's Calinh. 97.
78Maaaiat al-islamivyln. 75-85.
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the establishment of the ‘Abbasid Caliphate (132/750) and the Caliph 

al-Ma’mOn's (d. 218/833) nomination in 201/816 of CA11 al-Rida (d. 

203/818), the eighth Imam of the Twelver Shfrs, as his successor to the 

Caliphate also support the idea that sectarian dynamics revolved around the 

issue of the Caliphate as late as the beginning of the third/ninth century. So 

too does the proliferation of sub-sects among the Shi*Is, most of which were 

defined by allegiance to a specific line or Imams. The best known are the 

Zaydl, IsmacUl and Twelver branches, but others, as well as many sub­

divisions of these three, also existed.

Another indication of the Caliph's role in determining orthodoxy in the 

early Islamic centuries is the Muctazill mihnah or "inquisition," which took 

place between the years 218/833 and 234/848 in which four (Abbflsid 

Caliphs, al-Ma>mOn (198-218/813-33), al-Muctasim (218-27/833-42), 

al-Wathiq (227-32/842-47), and al-Mutawakkil (232-47/847-61), 

endeavored to impose Muctaziil theology on the Muslim community as the 

exclusive version of orthodoxy. That they were ultimately unsuccessful is an 

indication that the system of authority in Islam was already changing, but 

their attempt and temporary success proved that the Caliph played an 

important role in the determination of orthodoxy up to that period.

With the Muctazilah, the theological system of authority, orthodoxy, 

and heresy was introduced into Islam. As Bernard Lewis reports, 'The 

MuHazills were innovators . . .  in trying to formulate Islam in the form of 

a system of dogmas,. . . The Muctazilah arose during the second/eighth 

Islamic century and were heavily influenced by Greek philosophy and

?9notes to Goldziher, Introduction to Islamic Theology and Law. 101 n.
8
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possibly Christian ideas.*0 They established a new science in Islam, that of 

kaiam or philosophical theology, and along with the new science emerged a 

new breed of scholars, the mutakallimnn. The Muctazilah rapidly gained in 

power and prestige, and attempted to enforce their dogmatic positions as 

orthodoi during the Inquisition. With the end of the Inquisition, both the 

mutakallimnn and the Caliph were eclipsed by the traditionalist legal 

scholars.

The Sunni Caliphs lost their primary role in determining orthodoxy. 

Al-Qadl al-Nucman (d. 363/973-74), chief judge and propagandist for the 

Fatimid Caliphs, describes this change from the Shlcl point of view. He 

states that during the time of the Prophet, everyone was in agreement,

But afterward, the people's affairs were entrusted to the 
Umayyads and the cAbb2sids, who had no ambition or desire to 
uphold the [faith] and who had no knowledge of the lawful and 
unlawful things according to God. Rather, their only desire and 
ambition was the pursuit of worldly goods. When they had 
attained [power], they devoted themselves to [worldly 
pleasures], and turned away from everything else. They 
handed over matters of religion [amr al-dinl to those of the 
common people who had studied law lli ‘l-mutafaaoihln min 
al-cawamm]. in accordance with the latter group's claims. This 
was one way in which the Caliphs gained the acceptance of the 
[supposed] scholars, and which allowed the scholars to pursue 
their desire to do that which the Caliphs did not know they 
would. The [scholars] assumed independence fkhalaw bi- 
anfusihiml. and vied among themselves for authority [tgnafasD 
fl rPflaatihimlM

According to al-Qadl al-Nucman, while both the Umayyads and the Abbasids 

neglected their religious duties as Caliphs, it was during the Abbasid

eopaziur Rahman, Islam. 2nd ed., 87-90.
°tal-Qadi al-Nut man, Ikhtilflf usoi al-madhahib. 5.
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Caliphate that the legal scholars succeeded in wresting religious authority 

from their erstwhile masters and flaunting the Caliphs' authority.

Then came the turn of the 'Abbasid Caliphs. They followed the 
path of the Umayyads berore them in neglecting those who 
conflicted over matters of religion and in devoting themselves 
entirely to worldly pleasures. . . . God entrusted the 
upholding of the faith to whoever sat in their place, but these 
usurpers imutaflhallibonl became solely engrossed in their 
worldly possessions, and left matters of religion up to those who 
pledged allegiance to them. The latter (at first] acknowledged 
the [Caliphs], then turned their backs on them itawaliahuml. 
while calling themselves the Caliphs' scholars and jurisconsults.
They vied for degrees or recognition Fmaratibl. increased in 
number, and claimed to have authority over the people 
FtaraaasP fi 'n-nasl.82

In this Shlcl view, not only did the Sunni Caliphs delegate their religious 

authority to Sunni jurists, but also, through negligence, allowed the jurists to 

claim the authority that the Caliphs should have been exercising themselves. 

The key terms in these passages are ri*asah and its derivatives, which here 

refer to the Sunni jurists’ claims of exclusive religious authority. They 

established autonomy from the Caliph Ikhalaw bi-anfusihim. tawaliahuml 

and claimed to have a monopoly over legal authority Itara^sD fi 'n-nasl. 

Al-Qadl al-Nucman does not state exactly when this fundamental change 

occurred. His account places it during the cAbbasid Caliphate, that is, after 

132/750. It must have occurred before he wrote the book, which dates to 

between 3*43/954, which year he mentions in the work, and his death in 

363/974.

82al-QadI al-Nucman, Ikhtiiaf usOl al-madhahib. 6.
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This picture corroborates the theory of Professor Makdisi, who holds 

that as a result of developments beginning in the third/ninth century and 

culminating in the fifth/eleventh century, legal methodology and the system 

of legal guilds became the primary determinant of orthodoxy in Sunni 

Islam.8? The juridical theologians won the power to determine orthodoxy by 

establishing the system of madhhabs or legal guilds. Orthodoxy was 

increasingly defined by adherence to one of these madhhabs. and was 

expressed through the law and above all legal methodology.

Reaction to the Sunni Challenge
The Twelver ShFls have been subject to and therefore acutely aware 

of the pressure of the majority Sunni community throughout their existence, 

and this is just as true in their law as in any other field of endeavor. The 

constant presence of the Sunnis' restrictions on the Shlcl community is 

evident in the terms the ShlcIs use to refer to the Sunnis in legal and other 

texts. Shlfls often term the Sunnis mukhalifOna. "our opponents" or "those 

who disagree with us," emphasizing the historical confrontation between the 

two groups. They also term the Sunnis al^ammah. "the majority" or "the 

generality," as opposed to the ShlcIs themselves, referred to as al-khassah. 

"the minority" or "the elite." Thus the Twelver ShFls seem to be constantly 

aware that they are surrounded by the Sunnis, who, by virtue of number 

and political power determine the norms of society, and often confront the 

ShFls or show them open hostility.

Although the Twelver Shft reaction to the challenge of the Sunni 

juridical definition of heresy has been a long and complex process, it appears 

that one of the first and most important areas where the ShFls felt the

83The Rise of Colleges. 281-90.



www.manaraa.com

132
pressure to do so was Baghdad, during the Abbasid Caliphate the cultural 

and intellectual capital oT the Islamic world. The Shl(is formed an 

important community in Baghdad concentrated in the quarter of Karkh in 

the western section of the city. The community included an important 

merchant class, the wealth of which is described and parodied by 

al-Hamadhanl in al-Maoamah al-madlriwah. By the period of Buwayhid 

hegemony over the area (334-447/945-1055), Baghdad had became the 

foremost center of Twelver ShI*I learning, eclipsing Qum, an important 

traditional center of Twelver Shi11 scholarship.

The Shi*Is of Baghdad were in a strange situation. On the one hand, 

Baghdad was the center of both Caliphal power and the center of the Sunni 

system of legal guilds. On the other hand, the Caliph had been losing 

effective political control and, since the Buwayhids had taken Baghdad in 

334/945, did not even rule over the capital. With the rule of the Hamdinids 

in Syria, the Buwayhids in Iraq and Iran, the Fatimids in Egypt and Syria, 

and the Qaramitah in Arabia, ShI*Is were in political control of the greater 

part of the Islamic world. The success of these Shl*l dynasties prompted 

Hodgson to term this period "the ShicI century." Any inherent hostility 

towards the Shi*Is of Baghdad or will to dominate them that the Caliph and 

the Sunni jurisconsults may have had was exacerbated during the period 

following the Muctazill Inquisition by the political threat of the Qaramitah 

and later the Fatimid anti-Caliphs, for the local ShTIs were seen as potential 

agents or allies of these Isma(IlI causes. The Buwayhids, however, were 

staunch supporters and protectors of the Shfr community in Baghdad. 

Through their patronage, ShTIs were assigned important governmental 

posts, acquired an important library in Baghdad, and were encouraged to
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profess and defend their opinions openly. The Buwayhids were strong 

enough in comparison with the Caliph to ensure that ShTls were protected, 

and the Shi*Is were able to produce a great deal of scholarship in many 

fields in this relatively short period.

Nevertheless, the fourth/tenth and fifth/eleventh centuries witnessed 

numerous attacks on the ShFls of the karkh quarter. At the same time, 

they were fervently criticized by the Sunni jurists. Furthermore, these two 

types of attack were related, and probably represented the most important 

stimulus to adjust their legal theories to deal with the Sunni juridical 

definition of heresy. The key figures in many of the physical raids and 

attacks were Hanball activists, with whom the ShTls were continually 

feuding. As Makdisi states, "Ce sont les hanbalites qui repr6sent6rent les 

sunnites i  Bagdad dans la lutte entre les deux sectes."8* In 313/925 the 

Caliph al-Muqtadir had the Baratha mosque, one of the six principle mosques 

of Baghdad and the one known to be frequented by ShFls, raided and razed, 

and the worshippers there imprisoned.8? This was in response to a 

declaration by the jurisconsults that it harbored apostates and renegade 

Qaramitah. The historian Ibn Miskawayh records a decree the Caliph al-Radl 

bi'Liah (322-29/934-40) issued in the year 323/935, threatening the 

Hanbalis with military suppression for causing unrest in Baghdad 86 The 

Hanball jurist AbO Muhammad al-Barbaharl (d. 329/941) and his followers 

had attacked the ShTls and accused them of unbelief (kufr) and error

Mibn cAall. 325.
8?See Jacob Lassner, The Tonography of Baghdad in the Earlv Middle 

Aoes (Detroit: Wayne State University Press, 1970), 97, 99, 181-82,275-
861 bn Miskawayh, Taiflrib al-umam. 6 vols. (Cairo: Matbacat al-kurdi, 

1914), 5: 322-23.
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(dalal). The Caliph imprisoned a number or the HanbaUs and ordered that 

no two of them should assemble in public, and al-Barbahirl had to go into 

hiding. Perhaps convinced that accusations of heresy are exceedingly rare in 

Islam, or that ShFism is not heretical, Mottahedeh, in considering this 

incident, deems it unlikely that Hanball th inkers would have dedared Shlcls 

unbelievers.87 Hanball scholars, however, were not as hesitant or 

understanding as Mottahedeh suggests, and Ibn Miskawayh's verbatim text 

oT the decree seems reliable. There were similar attacks on the ShPIs in 

3 3 8 / 9 4 8 , 3 4 0 / 9 5 1 ,  3 4 6 / 9 5 7 ,  3 4 8 / 9 5 9  and 3 4 9 / 9 6 0 .8 8  Riots also broke out 

between Sunnis and Shl'ls in 3 9 2 / 1 0 0 3 ,  3 9 8 / 1 0 0 9 ,  and 4 0 9 / 1 0 1 8 ,  and on 

the latter two occasions, al-Shaykh al-Mufld was made to leave the city 

te m p o r a r i ly  89 in  4 3 1 / 1 0 4 0 ,  attacks on the Shfts were so frequent and 

violent that only three people attended the feast-day prayers at the end of 

the month or Ramadan at the rebuilt Baratha m o s q u e  90

Makdisi has commented on the prolonged confrontation between the 

Shlcls and the Hanbails in Baghdad and the extent to which this conflict 

influenced the thought and actions of each group.

On ne peut pas douter de la correspondance entre les deux 
mouvements, SFite et hanbalite. Ayant a lutter l’un contre 
l'autre. ils etaient obliges de se d6velopper dans le m6me sens, 
c’est-A-dire de veiller sur le maintien d'un 6quiiibre dans leur

87Roy Mottahedeh, Loyalty and Leadership in an Early Islamic Society 
(Princeton: Princeton University Press, 1980), 25. Mottahedeh’s text 
includes an error, presumably typographical, giving the date 322/934 rather 
than Ibn Miskawayh’s 323/935.

88Makdisi, Ibn cAali. 314 n. 5.
89Martin J. McDermott, The Theology of al-Shaikh al-Mufid (d. 

413/1022) (Beirut: Par al-mashriq, 1978), 18-21.
90jaoob Lassner. The Tooottraohv of Baghdad. 97,99, 181-82, 275.
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nature et dans leur structure. S'opposant l'un i  1‘autre au point 
de vue id6ologique, its avaient besoin d'une organisation 
capable de faire triompber leurs id£es et de les faire parvenir & 
leurs buts .w

In the early fifth/eleventh century, the tfanbalis and other Sunni 

traditionalists won over the Sunni Caliph to their cause. This marked an 

increase in hostilities toward the Shi'is. The Caliph al-Qadir (381-422/991- 

1031) proclaimed a campaign against ShFi and Muctaziii heresies in 

408/1017, 409/1018, and 420/1029, promulgating a creed directed against 

Sbicis and Muctaziiis in particular in 409/1018.92 showing his support for 

al-Qadir's religious policies, the Ghaznavid ruler Mabmod held extensive 

heresy trials at Isfahan when he conquered it from the Buwayhids in 
420/1029.93

One element in the attacks directed against the Shlcis was the 

accusation of violating the consensus of the legal scholars. Al-Ghazail shows 

that statements that it was unlawful to go against the consensus (tahrim 

mukhalafat al-ijmat ) go back at least as far as the time of the Muctaziii 

scholar al-Naz?am (d. 220-30/835-45).94 Sunni works on usoi al-fioh hold 

that ifmac is a "proof" (hujiah). This term implies that iima( . although it may 

not necessarily be based on an explicit text, is a winning or irrefutable 

argument, one that must be accepted. Sunni jurists hold that one cannot 

argue against it, and that to do so is not only incorrect but unallowed or 

illegal. Hence the ruling that to violate i|mac is tantamount to unbelief. The

9lMakdisi. Ibn cAoil. 322.
92Makdisi, Ibn <Aoll 300.
93MacDonald. Development of Muslim Theology. 193-95- 
94al-Mustasf2. 1: 173-
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implication, in the Sunni view, is that since ijmac is a hutiah. the Shlcis must 

retract their opinions or else be excluded from the community of opinion 

which constitutes Islamic orthodoxy.

The Baghdadi Shi*! jurist al-Sharlf al-Murtada makes it clear in the 

introduction to his legal work al-intisar that Sunnis had been accusing the 

ShI*Is of going against ijma{ .95 He describes these accusations as 

"vituperous attacks.“96 In fact, the declared purpose of aMntisar is to refute 

the charge of going against the consensus. According to al-Murtada's 

presentation, the Sunnis claimed that a prior consensus had been reached 

which excluded Shi* I opinions.9? More importantly, the Sunni jurists were 

using the accusation of going against the consensus to exclude the ShTls 

from the process of disputation itself in al-Murtada's day. Al-Murtada 

reports that on these grounds, the Sunnis were refusing to hold disputations 

with the ShTls or consider their legal opinions.98 This is clear evidence that 

exclusion from the majority community, in other words, heresy, had come to 

be determined by mukhSlafat al-ijmac.

Twelver Shi*! scholars like al-Shaykh al-Mufld and al-Sharlf 

al-Murtada were not being executed as heretics in Baghdad at the time; as 

Bernard Lewis notes, the practice of Islam in matters of heresy has generally 

been less severe than its theory. Al-Sharlf al-Murtada, thanks to the 

backing of the Buwayhid amir s. was a rich, respected, and powerful man in 

Baghdad, and held a number of important posts there. The ShI*I community 

not only survived but flourished during this period, and even survived

95al-Intisar. 1.
96al-Intisar. 2 .
9?al-Intisar. 3.
98al-Intisar. 4.
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subsequent centuries of uninterrupted Sunni rule without the benefit of 

Buwayhid support. However, the Shlcls were less prosperous and less 

outspoken under Sunni rule, when they were in danger of persecution and 

subject to systematic discrimination. When the Sunni Seljuks won Baghdad 

from the Buwayhids in 447/1055, for instance, Sunni mobs ransacked the 

top Sh!cI scholar al-Shaykh al-Tosl's house and burned his books and his 

professorial chair. He had to flee to the Shi*! community of Najaf for safety. 

Even during the Buwayhid period, the ShI*I community was subject to 

frequent attacks by Sunni, usually Hanball mobs. The jurists could not 

cause a heretic to be executed without political backing, but their theories 

and legal rulings had considerable influence on the political and public 

treatment of sectarians, and often served to justify acts of persecution 

against the Shlcls. So although the threat of execution seemed remote, there 

was a considerable amount of social pressure associated with accusations or 

heresy. Just as important, however, was what might be termed the academic 

pressure. Al-Murtada's statements show that what was immediately at 

stake was for the Shlcls to be excluded from the process of scholarly 

disputation on legal issues which determined orthodoxy.

As part of the Islamic community, especially one which was under 

rather regular scrutiny and attack, it was inevitable that the Shl*ls,

Twelvers included, react to this challenge. Makdisi discusses one possible 

course of reaction open to groups excluded from the madhhab system, such 

as the Muctazills and the Ashcarls, which he terms "infiltration." The 

adherents of suspect groups would adopt one of the established legal guilds 

in order to participate in the system of legal education through which the 

jurists maintained their monopoly over religious authority. Makdisi has
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shown that the Muctazills infiltrated the Hanafi guild, while the Ashcarls 

infiltrated the Shaficl guild. Once having passed through this system, the 

Muctaziil scholar could profess his opinions, not as a MuHazill, but as a 

Hanafi, and the Ash'arl scholar could profess his opinions as a Shafi'I, and 

they would have to be taken into account.

The definition of orthodoxy espoused by the Sunni juridical 

establishment was, in sociological terms, an "identity norm" which defined 

the Muslim believer and placed the ShTl community in a dilemma or 

"normative predicament.’’** On the one hand, ShFls considered themselves 

to be believers and perfectly good Muslims, but on the other hand, society 

was threatening to exclude them as heretics for failing to conform to the 

consensus of the legal scholars. In order to conform, however, the ShFls 

would have had to give up what they felt was an inalienable part or their 

identity. The evidence suggests that the historical Twelver ShTl reactions to 

the Sunni legal definition of heresy may be divided into three main 

categories, each of which had an immense effect on the subsequent history 

of Shlcl jurisprudence.

One type of reaction was rejection, that is, for the Twelver ShTls to 

remain apart and denounce the new system of orthodoxy based on legal 

guilds. In rejecting this system, they were refusing to uphold the norm 

espoused by society at large, and were opting for deviancy. Goff man 

describes this strategy as one of the possible solutions to the normative 

predicament:

. . .  for the individual who cannot maintain an identity norm 
to alienate himself from the community which upholds the

99Goffman. Stigma. 127.
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norm, or refrain from developing an altachment to the 
community in the first place.100
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According to adherents of this tendency. iimac had no legitimate basis for 

authority, because authority was limited to the teachings of the Imams. The 

Shfrs had their own law, derived from the teachings of the Imams and 

preserved in the hadith. and that was good enough. The view of Shfts who 

chose this alternative was that it did not matter what opinions the Sunnis 

held, since they were heretics who denied the true source or religious 

authority in the first place. This was the view taken by the Akhblrls, the 

ShlcI traditionalists discussed above in Chapter Three. A similar reaction 

was found in medieval IsmaclU ShFism and exists to this day in 

IsmacUism's modern branches, the Khojas, who recognize a living Imam as 

the source of authority, and the Bohras, who recognize a representative of 

the Imam (daci mutlaa) as the conduit of authority from their hidden 

(mastor) Imam. This rejection is discussed in the following chapter.

A second method was to acknowledge ijmac publicly, practicing 

dissimulation, but to adhere inwardly and privately to Shlcl doctrine. This 

was done by "infiltrating" or adhering to one of the four Sunni madhhabs 

outwardly. Goff man terms this type of strategy "passing."101 Its application 

ensures that the norm is upheld throughout society despite the fact that the 

stigmatized group may not accept it internally. Chapter Six argues that 

many Twelver ShFl scholars participated in the Sunnl-dominated legal 

system by "infiltrating" the Shaficl madhhab.

10°Goffman. Stigma. 127. 
lOiGaffman, Stitt m a. 73-91.
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A third method was to accent iimac. but, while doing so, to interpret it 

in such a way that Twelver ShFl opinions did not have to be retracted.

They were thus accepting the norm in principle, but maintaining that it 

needed to be changed or adjusted in order to take their own participation 

into account. Goffman does not discuss a comparable strategy, but it may be 

likened to an equal or civil rights movement. The acceptance of ijmfl* was 

the key step in an endeavor to establish Twelver ShFism as a legitimate 

alternative to the Sunni guilds or the fifth madhhab on the model of the 

Sunni madhhabs. and to participate fully in the Islamic community as 

orthodox members. This phenomenon is treated below in Chapter Eight.

What has generally been seen as a break in the system of authority in 

Twelver Shlcism caused by the Occultation of the Imam should rather be 

seen primarily as a sustained reaction to the system of legal orthodoxy 

which developed in Sunni Islam between the third/ninth and fifth/eleventh 

centuries. The conflicting attitudes of ShIcIs towards the majority remained 

the same before and after the rise of the new Sunni system. On the one 

hand, many ShIcIs felt wronged by the majority and held that Sunni islam 

should be rejected, either in a quietist or openly hostile, revolutionary 

fashion. On the other hand, there was a strong tendency to support the 

concept of Muslim unity, accept the Sunni majority, and to strive to be 

accepted within the circle of Islamic orthodoxy. With the rise of the new 

Sunni madhhab system, these attitudes remained the same but had to be 

expressed in different ways. Opposition to the Sunni Caliph was no longer 

the crucial issue facing the ShFIs; reacting to the system of legal guilds was. 

The following chapters examine these three types of reaction to the charge of 

going against the consensus.
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Chapter Five 

Rejection or Consensus:
The Shi*! Rejection of Sunni Juridical Norms

Of the possible reactions to Sunni consensus, the trend within ShFism 

to reject it needs, perhaps, the least explanation. This is what the bulk of the 

Orientalist literature on Islam would lead us to believe. If indeed the Shlc!s 

are guided in religious matters by an Imam, and this is the crucial feature of 

their belief, they have no need for the Sunni legal system or the principles 

on which it is based. If the Sunnis exclude the ShFls from the pale of 

orthodoxy, this has no effect on them in the religious sense, for the truth lies 

with the Imam and the ShFIs' rewards in the afterlife are not harmed by 

giving up anything except their allegiance to the Imam. According to this 

view, the Sunnis, by excluding the Shl*ls from their purported Islamic 

orthodoxy, merely reinforce their own error in refusing to follow the rightful 

Imam and thus ensure their own doom in the afterlife.

It appears only logical that the Shtts would reject the Sunni guild 

system and the principle of consensus on which it is based. This is the 

implication of current textbooks on Islam, which stress the imamate as the 

feature of Shlcism which renders it schismatic. This is the reaction expected 

from the ShFIs by those scholars such as Hodgson, who view Shiism as a 

perennial vehicle of protest and dissent. This is also the reaction which 

seems to be implied in the many ShFl treatises on the imamate and the 

passion plays commemorating the martyrdom of Husayn, which focus on the 

historical injustice the Shi4Is have suffered at the hands of the majority 

community, stress allegiance to the Imams as the sole means of salvation,
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and condemn all those who deny or oppose the Imam to damnation. While 

rejection of the Sunni majority has not been the only possible attitude of 

Shiism in Islamic history, as will be seen clearly in later chapters, its 

attraction has been strong.

Rejection has been the typical response of the branches of IsmacIll 

Shl*ism, in which either direct or indirect contact with the Imam has been 

maintained. The Nizarl branch of Is mollis, the followers of the Agha Khan 

known as Khojas in India, vest all legal authority in their Imam, who is 

termed "Mawiana Hazar [from Arabic hadir. Le., "present"] Imam."1 The 

Bohras, also found primarily in India, including the Da’DdI and Sulaymanl 

subdivisions, maintain contact with the Imam, who is concealed (master), 

through a representative similar to the Twelver Shi*! safirs of the Lesser 

Occullation called dacl mutlaq ("supreme caller") and addressed as Sayyidna 

("Our Master").2 While Isma*IlI communities have maintained contact with 

the Imam and preserved something like the system of authority found in 

pre-Occultation Twelver Shiism, this has not been without responding to 

the Sunni challenge.

A document of the lsmaclll rejection of Sunni jurisprudence has come 

down to us from the fourth/tenth century. The Isma'lli scholar al-Qadl 

al-Nucman ibn Muhammad wrote a work entitled Ikhtiiaf usol al-madhahib

10n the Nizarl Ismacllls, see Azim Nanji, The Nizarl Ismaclll Tradition 
in the Indo-Pakistan Subcontinent (Delmar, New York: Caravan Books, 1978); 
Marshall G. S. Hodgson, The Order of Assassins: The Struggle of the Earlv 
Nizarl Isma^lls against the Islamic World (The Hague: Mouton, 1955).

2On the Bohras, see Asghar Ali Engineer, The Bohras (New Delhi: Vikas 
Publishing House, 1980).
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wa al-radd <ala man khalaf al-haaa flha in the mid-fourth/lenth century.3 

Probably written between 343/954 and 361/971, this work may be 

recognized as one of the first extant Shi4! reactions to the science of usDl 

al-fioh. Ikhtiiaf usfll al-madhahib provides an early Shi41 view of the Sunni 

system of jurisprudence as developed from the time of a!-Shafici  The 

insight this perspective provides concerning the development of Sunni law 

may be more valuable to modern scholars than the information the work 

contains on Fatimid jurisprudence itself.

Al-Qadi al-Nucman maintains that the Fatimid Caliph is the ultimate 

source of legal authority, and rejects Sunni methods of jurisprudence, 

including taolld. ijma4. nazar. aivas. istihsan. and ijtihad. In a letter of 

appointment granted to al-Qadl al-Nucman in 343/954, the Caliph al-Mu'izz 

li-Dln Allah explains the IsmacIlI system of legal authority, at least in 

theory, quite clearly. He instructs al-Qadl al-Nu4man that when confronted 

with a problem, he should first consult the Qur’an, then the sunn ah of the 

Prophet, then the opinions of earlier Imams. If the problem still remains 

unsolved at this point, he should refer directly to al-Mucizz himself, and the 

Caliph will provide him with the correct answer.4 This shows that it is the 

Caliph who has ultimate authority on religious matters. Jurists like al-Qadl

3The work may be dated to between 28 RabI* I, 343/30 September, 
954, the date of the letter of appointment which the Fatimid Caliph al-Mucizz 
li-Din Allah (341-65/953-75) granted to al-Qadi al-Nucman and which the 
latter includes in the work, 1 Ikhtiiaf. 241 and the death of al-Qadl al-Nu(man 
on 29 jumada 11, 363/27 March, 974. Furthermore, it is likely that the work 
was written before 361/971, when the Fatimid capital was transfered from 
al-Mahdiyyah in Tunisia to Cairo and al-Nu4man accompanied the Caliph 
there, because al-Nu4man does not mention this momentous event in the 
work.

4Ikhtiiaf. 21.
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al-Nucman are entitled to give legal opinions and decisions, but only through 

the permission of the Caliph. Heresy and orthodoxy, or conformity and non­

conformity, are easily defined in such a system. The crucial matter is 

allegiance to the Caliph. The followers of the Fatimids, whom al-Qadl 

al-Nucm2n terms ahl al-haaa. are true believers because they are guided by 

the Caliph in their religious duties. They are the one true ummah. or Muslim 

community. Those who do not follow the Caliph, whom al-Qadl al-Nucman 

terms al-cammah. are heretics.

This type of rejection is not limited to the lsmaclll Shl'is, but is also 

to be found within Twelver ShFism, and probably in some currents within 

Zaydl Shlcism as well. As seen in Chapter Two above, a number of modern 

scholars, including Coulson and Eliash, see rejection as the most authentic 

stance ShFism could take in response to Sunni jurisprudence. Chapter 

Three demonstrated that the central feature of the Shlcl Akhbarl revival, as 

espoused by such scholars as al-Astarabadl and al-Kashanl, was its rejection 

of Sunni jurisprudence. The idea that ShlcIs have no use for the system of 

jurisprudence invented by the Sunnis because of their reliance on the Imam 

as a guide in religious matters has been present, though not always accepted, 

throughout the history of ShFl jurisprudence.

As mentioned in Chapter Three, the author of al-FawSPid 

al-madaniwah presented his thesis not as a new discovery, but as a revival 

of a traditional stance within Shlcism. He identifies Muhammad ibn YacqOb 

al-Kulaynl (d. 329/940) and the "two SadQqs," Ibn Babawayh al-Qumml (d. 

381/991) and his father, as Akhbarl scholars, and cites al-KulaynTs 

compilation of Shi*! hadlth . al-Kafl. as rejecting ijtihad and tag lid .5 He

5al-Fawa3id al-madaniwah. 43-44. 40?
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shows that the use or the term Akhbarl to describe one faction within 

Twelver ShFism goes back at least to al-Shahrastanl's famous heresiography 

al-Milal wa al-nihal. which was completed in 521/1127.6 in Kitab al-naod. 

written ca. 565/1170, cAbd ai-Jalli al-Qazwinl refers frequently to the UsQli 

faction among the Twelver ShIcIs, and opposes it to the Akhbariyyah, 

Hashwiyyah, and the Ghuiat.7 His usage makes it clear that these were well 

established factions in the ShFi community even at this early date. He 

states of the Akhbaris, for whom he apparently has little respect, that they 

call themselves ShFls, that not many of them remain in his own time, and 

that they hide some of their heterodox views from the UsOlls, whom he 

implies are the only true Shi4Is.8 It is clear from his use of the terms that 

the UsQlls are the proponents of a science of legal methodology similar to 

that of the Sunnis, and that the Akhbaris are altogether opposed to this 

science. Already in the sixth/twelfth century, this conflict seems to be an 

old one, to judge from al-Qazwinl's statement that there are not many 

Akhbaris left.

The idea of rejection of the majority Sunm community in scholarly 

and legal matters is well documented in Twelver ShFism of the early period. 

Such hadlth reports as "Teach your children our hadith s before their minds

6al-Fawa?id al-madaniwah. 43-44.
7Kitab al-Naad. ed. Mir Jalftl al-Dln Muhaddith (Tehran, 1980). 

References to the Akhbaris are found on pp. 3, 282, 458, 529, 568-69. It 
appears that the editor did not recognize the importance of the term U?DH, 
for the index includes only five references to them, when they are actually 
mentioned on pp. 3. 27, 29,59,99, 114, 109, 119, 272,278, 281-82,286, 
295, 318,322, 394, 407-8,415-16, 459,481, 501, 506,514, 528-30, 561, 
568-69, 613. Al-Qazwlnl was an UsOli himself, and frequently holds that 
the accusations of his Sunni opponent are only accurate with regard to the 
Akhbaris or Ghuiat.

8Kit3b al-naad. 568.
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become familiar with that which is in books which do not derive from us." 

stress the insularity of the Shi4! community and the need to protect it from 

outside influence.9 Ibn Blbawayh al-Qumml (d. 381/991) presents a short 

section containing hadiths intended to show that rejection of Sunni law was 

a natural extension of the Shi4! theory of the Imamate in his work 4 Hal 

a l-sh a ra^ . He explains that the ShlcIs are obligated to espouse opinions 

which oppose those of the Sunnis (vaiibu 1-akhdhu bi-khil5fi ma taqOluhO 

V im m ah).10 He presents four hadiths based on this idea, three attributed 

to the sixth Imam, Jacfar al-Sidiq, and one attributed to the eighth Imam,

4 All al-Rida. In the first one, Ja<far al-Sadiq reports that the Shi4 Is were 

commanded to espouse the opinions opposite those of the Sunnis because 

the Sunnis had gone against (All's opinions out of their desire to undermine 

his authority (iradatan li-ibtaii amrih). They used to ask cAll about certain 

matters in which they needed guidance, and when he gave them his opinion 

(aftahum), they would create an opposite opinion (didd) in order to confuse 

the people.11 The fourth hadith. attributed to al-Rida, the eighth Imam, 

states that if the ShlcI believer does not have access to a Shi41 scholar for 

advice on the religious law, he should consult the local Sunni aadi for an 

opinion, then do the opposite, for that is surely the correct opinion.12

The titles of a number of inextant works show that some Shi41 

scholars of the early period were engaged in refuting the discipline of usol 

al-fiah. Abo Sahl Ism a4 II al-Nawbakhtl (d. 311/923), a Shi4! mutakallim 

with strong Mu(tazili connections who died in the early third/ninth century,

9al-FawflJid al-madaniwah. 29.
10cIlal al-shara3ic. 531.
114ilal al-shara>ic. 531.
12t llal al-shara1!1. 531.
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wrote a work refuting al-Shifi^i’s book on usDl al-fioh entitled Kitab naad 

Risalat al-ShaficI.l3 The Fihrist of Muntajib al-Dln al-Rizi (d. ca. 600/1203) 

mentions a work which seems to be directed against Akhbarl Sh^ls who 

reject the legal methods of the Sunnis. Nasir al-Dln Abo Ismac0 Muhammad 

ibn Hamdin al-Hamdanl, a sixth/twelfth-century scholar who was the ra^ls 

of the Sh^ls in Qazvln, wrote a work entitled al-Fusol fi dhamm acda? 

al-usol [ The Chapters on Censure of the Enemies of UsOl al-Fiah"!.14

A key idea current in this trend within Shlcism is that khilaf. the 

disagreements or differences of opinion which characterize the Sunni legal 

system, are a defect or an evil. The fact that there is not unanimous 

agreement among the believers, ensured through the efforts of a single 

Imam designated to guide them in religious matters, indicates to many 

Shlcls that God's government in this world has gone awry. They see that 

there is only one truth, and only one possible answer to religious questions, 

and that the Sunnis' methods depended on probability rather than certainty 

when certainty was required. Duncan MacDonald holds that the Shl(ls

utterly reject the idea of co-ordinate schools of law; to the 
doctrine of the varying {ikhtiiaf) as it is called, and the liberty 
of diversity which lies in it, they oppose the authority of the 
Imam. There can be only one truth and there can be no trifling 
with it even in details.l5

Similarly, Coulson stresses that the Shlcl system of authority necessarily 

rejects the principles found in Sunni jurisprudence.

I3ibn al-Nadlm. al-Fihrist. 2S1.
14Muntajib al-Dln cAll ibn (Ubayd Allah Ibn Babawayh al-Razl, Fihrist 

asma* culama> al-shlcah wa musanniflhim. ed. cAbd aMAziz al-T&batabaT 
(Beirut: Dar al-adwa’, 1986), 161.

^ Development of Muslim Theology. 116.
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It follows that consensus (ijmac). whether as a spontaneous 
source of law or as a criterion regulating the authority of human 
reasoning, has no place in such a scheme or jurisprudence, 
where the authority of the Imam supersedes that of agreed 
practice and his infallibility is diametrically opposed to the 
concept of probable rules of law tzann) and equally 
authoritative variants (khilaf).16

The IsmacIlI jurist al-Qadl al-Nufman stresses the arbitrary, personal 

nature of the Sunni scholars' opinions which constituted khilaf. He states, 

"They increased in number and their various fancies led them to hold 

conflicting opinions, going against the fundamental nature of the Sacred 

Law."17 He holds that the Sunni jurists neglected to refer religious questions 

to the Imams out of stubbornness and concern for their own status.

When they were incapable of understanding the Book or the 
Sunnah, they conflicted, and derived rulings for the Muslim 
Community out or their own fancy, to such a degree that they 
were reluctant to refer the matters which they disputed to 
those to whom God had commanded them to refer, out of 
covetousness for their position IrPasahl and so that those over 
whom they claimed to have authority Iman taraJasO calavh1 
might not view them as incapable and subsequently cease to 
follow them.1®

Muhammad al-Amin al-Astarabadl states, "every path, except holding to the 

speech of the Imams, leads to differences between legal opinions fikhtiiaf 

ai-fatawa) and lying against God fal-kidhb <aia Liahl."1  ̂ Here al-Astarabadl

l 6A History of Islamic Law. 107.
17al-Qadl ai-Nucman, Ikhtiiaf usni al-madhflhib. 5.
18al-QadI al-Nucman, Ikhtiiaf usQl al-madhahib. 6. 
t 9al-FawaJid al-madaniwah. 128.
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is in effect equating difference of legal opinion with the spreading of 

falsehood in religious matters. In another passage, he argues, "Every path 

which leads to differences of legal opinions (ikhtiiaf al-fatawa) without the 

necessity of dissimulation (taoiw ah) is rejected and unacceptable to God 

inasmuch as it leads to disagreement (ikhtiiaf)/'?0

Al-Astarabadl and many other Shfr scholars, including al-Qadl 

al-Nucman, felt that the fundamental purpose of religion itself was to avoid 

conflict and difference of opinion.

Reason and revelation both demonstrate that the benefit of 
sending prophets and revealing scripture is to remove 
disagreement (ikhtiiaf) and conflicts (khusnmat) among the 
believers so that their lives in this world and the n e it might be 
in order. But if speculation is considered a permissible method 
of inquiry (qacidah usDliwah) with regard to God's rules of law, 
then this benefit is lost because of the occurrence of 
disagreement and conflicts, as is plainly observable.2*

There are no authoritative variant opinions in the system based on the 

Imams; unanimity is guaranteed by a single hierarchical organization of legal 

authority. Al-Astarabadl asks how two jurisconsults faced with the exact 

same case can give contradictory opinions without questioning the validity of 

the juridical system, when they have one God, one Prophet, and one Book 22

The natural consequence of this position was that the concept of 

consensus was viewed as inherently invalid, for it allowed for difference of 

opinion. Al-Astarabadl states unequivocally, ‘The consensus of the Muslim 

community is not incontestable; rather, it is known to be invalid." (ijmacu

2°al-Fawa>id al-madaniwah. 94.
2*al-Fawa>id al-madaniwah. 129.
22al-Fawa?id al-madaniwah. 94.
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'i-ummati ahavru musallamin bal maMDmu ’l-butlan)23 He insists that it is a 

groundless, Sunni invention: 'The authority or consensus is one of the 

contrivances and inventions of the Sunnis." finna hufjiwata l-ijmflci min 

tadabiri l-(gmmati v a  khtiracatihim).24 By adopting this position with 

respect to Sunni consensus, ShTls were accepting or admitting that they 

violated it. In fact, they were making a point of going against the consensus, 

on the grounds that it had no authoritative basis. They were thus accepting 

deviant status, separating themselves from the remainder of the Muslim 

community. They might, in order to survive in a hostile society, pretend to 

accept Sunni norms out of taaiw ah. or religious dissimulation, but this was 

an outward phenomenon unmatched by any inner acceptance of the Sunni 

legal system or the principles upon which it was based.

23al-FawflJid al-madaniwah. 13.
24al“Fawa}id al-madaniwah. 112.
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Chapter Six 
Conformance to Consensus:

ShI*I Participation in the ShSfi(I Legal Guild

Faced with exclusion from the Sunni juridical system and from the 

process of disputation which determined orthodoxy, one option open to ShlcI 

scholars was to adopt one of the Sunni madhhabs while inwardly still 

holding to their Shl(l beliefs. In this way, they could complete their 

education, contribute to legal scholarship and disputation, and serve as legal 

authorities within the Sunni majority. Makdisi has argued that the 

Muctazills and Ashcarls, at first excluded from orthodoxy by the guild 

system, infiltrated the Sunni guilds: “Legitimacy was sought by various 

movements through association with one of the schools of law; as, for 

instance, the Mu'tazills who infiltrated the Hanafi school, and the Ashcarls, 

the Shafici.“*

In the sociological theory of stigma, this strategy is termed "passing."2 

Shicl scholars possessed a specific stigma, that of heresy on grounds of going 

against the consensus. They were, however, “discreditable" or only 

potentially stigmatized, in the sense that their stigma was not visible or 

externally apparent, like blindness or a physical handicap, which would 

render them ' discredited.'^ They could choose to hide this stigma by 

manipulating information about their identity, thus “passing" or blending in 

with the "normals," the Sunni scholars. Claiming adherence to one of the

^George Makdisi, "Ashcarl and the Ashcarites in Islamic Religious 
History,"; idem.. The Rise of Colleges. 8.

2Goffman. Stigma. 73-91. 130.
3Goffman, Stigma. 4-5, 41-42.
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Sunni guilds was one way to do this and avoid the prejudice caused by the 

failure to uphold the norm of Sunni orthodoxy.

It has been often stated that ShificI fiah is that which is closest to the 

fioh of the Twelver Shlcls. Goldziher states, “It has been observed that 

Shi4! ritual shows the closest kinship to Shlficite ritual/'4 One might 

suppose that this is merely coincidence, but it may also point to a more 

profound relationship between the Shafi'l legal guild and Twelver Shfrsm. 

One indication of a more significant connection is the numerous attested 

instances of ShlcIsa claiming to be Sh3ficis when on trial for heresy. 

Muhammad ibn Makkl al-Jizzlnl, who was tried and executed in Damascus 

in 786/1384, claimed to be a Shafi(l at his trial.? The Iranian scholar Shihab 

al-Dln <Abd Allah ibn MahmOd al-Tustarl (d. 997/1588-89), captured by the 

Uzbeks after an attack on the Safavid province of Khurasan, also claimed to 

be a Shafi(l at his trial in Bukhara.* Al-Qadl NOr Allah al-Shushtarl, 

executed on 18Jum adaII, 1019/September 7, 1610 at the court of the 

Moghul ruler Jahangir in India, claimed to be a ShaficI when accused of 

heresy.7 Again, one may explain this as simply an expedient used when in 

danger of losing one's life and due, primarily, to the agreement of many

4Goldziher, Introduction to Islamic Theology and Law. 205.
?Taqiyy al-Din AbQ Bakr ibn Afcmad Ibn Qaqi Shuhbah al-Asadi 

al-Dimashqi, Tarikh Ibn Oadi Shuhbah. vol. 1. ed. cAdnan Darwish 
(Damascus: al-Ma<had al-cilml al-faransl li '1-dirasat al-carabiyyah, 1977), 
134-35.

*Iskandar Beg MunshI, Tarlkh-i <alam-ara-vi c abb a si. 2 vols., ed. Iraj 
Afshar (Tehran: Chap-khanah-yi mosavl, 1334 a.h.), 1: 154-55. See also 
Rawdat al-iannai. 4: 230-34.

7Saiyid Athar Abbas Rizvi, A Socio-Intellectual History of the Isna 
< A shari Shlcls in India. 2 vols. (Canberra, Australia: Macrifat Publishing 
House, 1986), 1: 377-8
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Shafi'I positions on the points oT law with those or the Twelver Shlcls.

There are, however, further indications of a more profound connection.

The Legal Curriculum of the Guilds
A brief look at the traditional curriculum is necessary before 

examining the tradition of ShIcI learning under Sunni teachers. With the 

establishment of the legal guilds came the systematic organization of a 

curriculum based primarily on the principles of legal interpretation put 

forward by al-ShaficI in his Risaiah. The sciences were divided into two 

main groups: the foreign sciences and the Islamic sciences. The Islamic 

sciences were divided into four areas: the study of the Qur’an, the study of 

hadith. the study of law, and the study of the literary arts, considered 

ancillary to the first three fields. The foreign sciences, so-called because of 

the acknowledged accomplishments of the Greeks in these fields, included 

mathematics, geometry, philosophy, medicine, and so on. For the most part, 

they were not taught in the madrasah, the main function of which was to 

produce scholars of the law, and were not part of the standard curriculum. 

The only science for which one could get a recognized degree was that of law; 

study of the foreign sciences was therefore optional. The one exception was 

logic, which though a foreign science was often considered the foundation of 

legal argumentation and the science of dialectic (jadal). Logic was therefore 

often, though not always, part of the legal curriculum. The ancillary literary 

arts included Arabic morphology, syntax, rhetoric, lexicography, and other 

sciences which enabled one to understand the legal source material, the 

Qur’an and the hadith. The ancillary sciences were not doctrinally marked, 

nor was logic. Sunnis and Shlcls, Hanafis and Shaficls could study the same 

books without there being any tension.
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The source material, however, could be doctrinally marked. The 

Qur’an, for the most part, was not. Although some ShIcIs accused the Caliph 

‘Uthman of altering the text of the Qur’an or omitting key passages from it, 

ShH legal scholars have by and large accepted the text of the Qur’an as it is. 

The Shi* Is have a relatively independent tradition of tafsir. or exegesis of 

the Qur’an, and the science of variant readings of the Qur’an was fairly 

underdeveloped among the ShI*Is as opposed to the Sunnis. ShI*I hadith . 

however, is recognized as constituting a separate body from Sunni hadith . 

the main difference being that the Shi* Is include in their hadith traditions 

which go back to one of the Imams as well as those which go back to the 

Prophet himself. While Sunnis and Shfrs derive their legal interpretations 

from the Qur’an and the hadith in much the same way, they do not share 

the same source material for hadith. Moreover, the science of hadith 

criticism remained relatively underdeveloped among the Shi*Is until the 

tenth/sixteenth century.

In brief, tafsir and hadith were doctrinally marked to a great extent, 

and the sciences of aira’at and hadith criticism were not well represented 

within ShIcI tradition. As mentioned in Chapter Two, number of Sunni 

hadith works, called Sahlh s. were compiled to serve primarily as references 

for legal scholars, and were therefore divided up into the standard divisions 

of law. Six Sihah became standard reference manuals for Sunni scholars, 

while the Twelver Shi*Is had their own standard reference manuals, four in 

number. The study of hadith was often ignored as part of the legal 

curriculum itself, as was tafsir. In legal texts listing the requirements for 

ijtihad. it is often stated that one need not have memorized the hadith or the 

Qur’anic verses that one requires as reference material as long as one knows
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where to rind them in the standard manuals.8 In addition to the hadith 

manuals, manuals of commentary on the five hundred verses of the Qur’an 

related to legal topics, called ayat al-ahkam. were also compiled. The 

twentieth-century ShFl scholar Muhsin al-Amin voices a standard 

complaint when he states that contemporary jurists neglected the study of 

hadith and hadith criticism, and merely relied on the standard 

compilations8

The study of legal topics p erse  was not only doctrinally marked, 

either Shl'I or Sunni, but was also segregated, to a large extent, by 

individual guild. Hanafis read Hanafl manuals of fiah. Hanafl text-books of 

usol ai-fioh. and even khilaf works from the Hanafl point of view, and the 

same could be said for the Shaficls, Hanbalis, and Maiikls. The main centers 

for the teaching of fiah and usol ai-fiah were the madrasahs or colleges of 

law, and by attending a certain college and following its specific curriculum, 

each student made his choice of madhhab.

The Shi4! Tradition or Legal Study under SunnZ Teachers
Many Twelver Shlcl scholars are known to have studied under Sunni 

teachers, and the following are some representative examples. The aim here 

is to demonstrate not only that extensive study under Sunni teachers has 

been a regular phenomenon in Shi4! intellectual history which merits 

recognition as an established tradition, but also that these scholars made 

considerable efforts to study doctrinally marked topics such as hadith and 

law. While many of them studied a wide range of topics, including grammar, 

rhetoric, recitation of the Qur’an, and logic, it appears that when they

8lbn al-Mutahhar al-Hilll, Tahdhlb al-wusDl, MS British Museum, Or. 
4213, foi. 103a.

9Muhsin al-Amln, Acvan al-shlcah. 10: 352.



www.manaraa.com

156
studied the legal sciences per se. they tended to study within the Shafi‘1 

guild.

Muhammad ibn Ibrahim ibn TQsuf s l-I lt ib  (fl. late third/ninth- 

early fourth/tenth century)
In his famous bibliographical catalogue, al-Fihrist. Ibn al-Nadlm (d. 

early fifth/eleventh c.) mentions a scholar who was both a Shaficl and a 

ShTl, named Muhammad ibn Ibrahim ibn YQsuf al-Katib. He was born in 

281/894-95 in al-Hasaniyyah.10 This scholar studied law as a Shafi4! and 

professed Shaficl opinions outwardly, but held Shicl opinions secretly tkana 

vatafaaaahu {aia madhabi ‘sh-Shaf^iwi fl z-zahir. wa vara raV a sh-shlcati 

l-imamiwati fl 1-bat in). He was a jurisconsult in both traditions, and wrote 

legal works in both traditions (wa-kana faaihan cala 1-madhhabavni wa- 

lahu cala t-madhhabavni kutub). Ibn al-Nadlm mentions his works in two 

separate sections, one on Shaficl legal works and the other on Shlcl legal 

works.11 The famous ShIcI scholar al-Shaykh al-TOsl, drawing on Ibn 

al-Nadlm, also mentions this scholar in his bibliographical catalogue of Shici 

books, Fihrist kutub al-shi(ah. recording that he studied both Shlcl and 

ShaficI law, but only giving the titles of his Shl'I works.12 This shows that

l°Ibn  al-Nadlm, al-Fihrist. 278, 301. Unfortunately, I have not been 
able to locate al-Hasaniyyah.

ttThe titles Ibn al-Nadlm lists as Shafi4! works are the following: 
Kitab al-basaJir. Kitab al-abia. KJtab al-radd caia al-Karkhl. and Kitab 
ai-mufid fl al-hadith. I al-Fihrist. 301] The titles he lists as ShI4I works are 
the following Kitab kashf al-oinac. Kitab al-isticdad. Kitab al-cuddah. Kitab 
al-istibsar. Kitab naod aHAbbasiwah. Kitab al-maotal. Kitab al-mufld fl 
al-hadlth. and Kitab al-tarla. fal-Fihrist. 278] It is interesting to note that 
one work, Kitab al-mufid fl al-hadith. appears in both lists.

12Muhammad ibn al-Hasan al-TDsl, Fihrist kutub al-shTah. ed. 
Muhammad Sadiq Bahr aHUlOm (Najaf: al-Matba€ah al-haydariyyah, 1961), 
159-60. Al-Tosl reports that Ibn al-Nadlm mentioned this scholar.
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the legal traditions were generally conceived as separate entities, and that at 

least one scholar participated in both. Given that Ibn al-Katib was born in 

281 /894-9S, this must have occurred in the early to mid-fourth/tenth 

century. Ibn al-Nadlm was writing the Fihrist in 377/987-88, as he himself 

mentions, but does not give the death date of Ibn al-Katib.15 

al-Shaykh al-Tdsl (d. 460/1067)14
Al-Subkl includes al-Shaykh al-fos! (d. 460/1067), the well known 

ShFl scholar of the Buwayhid period, in his Tabaaat al-shaficiw ah  al-kubra. 

and explicitly claims that al-TOs! was a ShaficI.i5 In the biographical notice 

he devotes to al-Tosl, al-Subkl makes it clear that he knew al-Tosl was an 

important ShicI scholar. He states that al-Tosl was the jurisconsult and 

author of the Shlcis (faalh ash-shicah wa-musannifuhum). but this does not 

deter him from claiming that he was also a Shafi(l in the following 

statement: "He claimed adherence to the madhhab of al-Shafi(r  (kina 

vantaml iia madhhabi sh-Shaficl). Al-Subkl also states, "He came to 

Baghdad and studied law following the madhhab of al-ShafiM" (aadima 

baehdada wa-tafaaaaha caia madhhabi sh-Shafici). implying that al-Tosl 

first claimed membership in the ShaficI madhhab after or upon coming to 

Baghdad.

Al-Subkl also states that al-Tc?? transmitted hadith from Hiiai 

al-Haffar, who was apparently a Sunni.16 It could be that al-Subkl based the

^ al-Fihrist. 307!
i4For a general biography of al-TOsi, see Brockelmann, GAL. SI: 706-7; 

Muhsin al-Amin, Acvan al-shl{ah. 9: 159-67;
i5Taj al-Dln al-Subki. Tabaaat al-shaficiw ah  al-kubra. 10 vols., ed. 

fAbd al-Fattah al-Hilw and MahmOd Muhammad al-Tanahl (Cairo: cIsa 
al-Babi al-Halabl, 1964), 4: 126-7.

l6Tabaaat al-shafi^wah al-kubra. 4:127.
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conclusion that al-Tosl studied Shafi'I law on this fact alone. While 

al-Subkl's information is not known to be corroborated by any earlier 

sources, it is clear that it did not bother al-Subkl to include a famous ShFI 

scholar in his history of the Shafi‘1 guild.

Ibn MuUfl al-BacIabafckl (d. 6 9 9 / 1 3 0 0 )”

Najm al-Dln Ahmad ibn Muhassin, known as Ibn Mulia al-Baclabakkl, 

was born in 617/1220-21 in the town of Baclabakk in what is now Lebanon. 

The title Mu 11 a of his grandfather probably indicates that they were of 

Iranian origin. He studied primarily in Damascus, spent some time in 

Baghdad, and traveled to Egypt several times. Both Taj al-Dln al-Subki and 

al-lsnawl include him in their biographical dictionaries of Sh2LficI scholars, 

and al-Subkl praises him highly, adding that he excelled in the skills of 

debate, had an incredible memory, and served as a mufti. While in Baghdad, 

he was a repetitor (mufldj at the Nizamiyyah madrasah. Al-lsnawl adds 

that he was accused of Shlci heresy (rafd), and that his native region of 

Baclabakk was populated by ShIcIs (wa ahluho rafidah). The fact that 

al-Baclabakkl spent time in Upper Egypt may also indicate that he was a 

ShicI, for, as al-lsnawl reports, during this period, there remained ShIcI 

communities, presumably left over from the Fatimid period, in and around 

his native village of Isna in Upper Egypt (wa kanat baaava r-rafidati wa 

sh-shicati mawjDdatan fl isna wa ghavriha mimma vuaaribuha).*8 The 

modern Shlci scholar Hasan al-Sadr adds that Ibn Mulia concealed his true

17al-SubkI, Tabaaat al-shaficiwah. (Husayniyyah ed.), 5: 13-14; 
al-lsnawl, Tabaaat al-Shafrtyvah. 2 vols., ed. <Abd Allah al-JubDrl (Baghdad: 
Malba'at al-irshad, 1971), 4: 462-63; cAbd al-flayy Ibn al-(Imad al-Hanball, 
Shadharat al-dhahab fl tarlkh man dhahab. 8 vols. (Cairo: Maktabat 
al-Qudsi, 1351), 5: 444-45-

I8al-Isnawl, Tabaaat al-shaf^iwah. 2: 331-32.
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allegiance by joining the Shafi'ls (tasattara biha).19 He died in the village of 

Naj'On in Jibai Tinnln in Jumada I, 699/February, 1300.

Ibn al-Hutahhar al-HiUI (d. 7 2 6 /1325)20
Ibn ai-Mutahhar, known as al-cAliamah al-Hilli, was a prolific Twelver 

ShFI scholar who spent a number of years in Iran and most of his life in his 

native Hill ah in southern Iraq. He was born on 19 Ramadan, 648/December 

15,1250,21 and was the nephew of the renowned Twelver ShFI scholar 

Najm al-Dln Jacfar, known as al-Muhaqqiq al-Hilli (d. 676/1276). Later in 

his career, he had contact with Sunni scholars at the court of the Ilkhanid 

ruler Muhammad Khudabandah UljaytD, who reigned from 703/1304 until 

his death in 716/1316. Sultaniyyah, in northwest Persia, was UljaytO's 

capital, and an ijazah that al-<Aliamah al-Hilli issued to Taj al-Dln MahmDd 

ibn Zayn al-Dln Muhammad ibn al-Qadl Sadld al-Dln cAbd al-Wahid al-Razl 

places him there at the end of RabI* II, 709/October, 1309 22 Al-cAliamah 

dedicated three of his works to UljaytD, who was at first a Christian, then a 

Sunni, then a ShIcI, and ShFI scholars have attributed his conversion to

i?Hasan al-Sadr, Takmilat amal al-amil. ed. Ahmad al-Husayni (Beirut: 
Dar al-adwa>, 1986), 99.

20For a general biography of al-Hilll, see GAL, GII: 164, SI I: 206-9; 
Amal al-amil. 2: 81-85; Lu3luaat al-Bahravn. 210-27; A(van al-shlcah. 5: 
396-407; Mlrza cAbd Allah al-Isfahanl, Riyad al-culama>. 1:358-90; 
al-Khwansarl, Rawdat al-jannat. 2: 269-86; Ibn tfajar al-'Asqaiani. al-Durar 
al-kaminah fl acvan al-mi’ah al-thaminah. 4 vols. (Haydarabad: Matbacat 
majlis al-mac3rif al-cuthmaniyyah, 1930), 2:71; Ibn al-Mutahhar al-Hilli, 
Rijal al-cAllamah al-Hilli loriginaily entitled Khuiasat al-aawai fl *ilm al-riiail 
(Najaf: al-Matba<ah al-haydariyyah, 1961), 45-49; "al-Hilli," EI2 S. H. M. Jafri; 
Michel M. Mazzauoi, The Origins of the Safawids. 27-34.

21 Rijal al-cAllamah al-Hilli. 48.
22Bihar al-anwar al-iamicah li-durar akhbar al-a?immah al-ath3r. 110 

vols. (Tehran: al-Maktabah al-isiamiyyah, 1956-72), 107: 142.
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ShFism to the Influence or al^Allamah him self.2 3 UljaytD issued coins 

engraved with the names or the twelve Imams and the statement "All is the 

chosen one of God" (t Aliwun waliw u Xiah). and suppressed the mention of 

the first three Sunni Caliphs in the Friday sermon.24

Ibn Kathlr reports that al-Hilll studied in Baghdad 25 Ibn Rajab 

relates that al-Hilll held discussions with cAbd Allah ibn Muhammad 

al-Zariratl (d. 729/1329), the top Hanball scholar in Baghdad during this 

period and a professor of law at the Mustansiriyyah, He states that 

al-Zariratl

was recognized as the top scholar in Baghdad by both friend 
and foe. Jurisconsults from all sects would meet with him, and 
learn from him concerning their own legal traditions. They 
would treat him with great respect and consult his opinions and 
citations of their own legal traditions (naaluhu li- 
madhahibihim). He would turn them away from the legal 
opinions they had given, and they would concede to him, adopt 
his opinion, and admit to him the benefit to their schools of 
what he had imparted to them. Even Ibn al-Mufahhar, the 
leading ShIcI scholar fshavkh al-shi(ah) did so. Master Taqiyy 
al-Dln used to point out to him mistakes he had made in citing 
earlier Shin legal sources (naaluhD li-madhhab al-shEah). and 
[Ibn ai-Mutahhar] would concede to him 26

23For a brief description of al-Hiill's connection with the Ilkhanids, see 
Mazzaoui, The Origins of the Safawids. 27-34. The three works are entitled 
Istiosa* al-bahth wa al-nazar fl masa^l al-aada* wa al-oadar. Kashf al-haaa 
wa nahj al-sida. and Minhaj al-karamah fl macrifat al-imamah.

W’al-Hilll," s. v. El2 (S. H. M. Jafri).
25The te it  reads: kana 'shtiehaluhD bi-baahdada wa-ghavriha min 

al-bilad. Mmad al-Dln Isma*!! ibn cUmar Ibn Kathlr, al-Bidavah wa 
al-nihavah fl al-tankh. 14 vols. (Cairo: Matba<at al-sacadah, 1939), 14: 125.

26lbn Rajab (Abd al-Rahman al-Baghdadl, Kitab al-dhavl *aia tabaaat 
al-hanabilah. 2 vols., ed. Muhammad Hamid al-Fiql (Cairo: Matbacat 
al-sunnah al-muhammadiyyah, 1953), 2:411.
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On 15 Shatbau, 723/August 19, 1323, aKAllimah wrote a very long ijazah 

for members of the Bano Zuhrah family from Aleppo who had come to 

Iraq.27 This ijazah contains valuable information on al-Hilll's studies with 

Sunni scholars. Though it is likely that al-Hilll performed the pilgrimage 

during his lifetime, there is no documentation of his traveling to Damascus or 

Cairo, and it appears that his movements were by and large limited to Iraq 

and Iran. He mentions five Sunni teachers, one from KOfah and the four 

others apparently residents of Baghdad. His statements imply that he 

studied for a considerable period of time in Baghdad itself.

(1) Of Jamal al-Dln Husayn ibn Ayaz al-Baghdadl al-Nahwi,28 al-Hilll 

reports, "This Master was the most learned of his age in syntax and 

morphology, and has good works on adab."29 Al-Hilll transmits the 

Mukhtasar of Ibn al-Hajib, a Sunni text-book of usoi al-fiah. from him.SO 

This scholar was the professor of grammar (shavkh al-nahw) at the 

Mustansiriwah madrasah and died in 681/1282-83.

(2) Of Shams al-Dln Muhammad ibn Muhammad ibn Ahmad al-Klshl, 

al-Hilll states,

This Master was one of the most learned scholars of the 
Shafi'ls, and was one of the fairest jurists in debate. I used to 
study under him and occasionally raise objections to him. He 
would reflect, then answer sometimes, and sometimes say, "So 
that 1 might contemplate this matter, ask me this question again 
later (t flwidni hfldha ‘s-su^aO." I would ask him again one, two, 
or three days later, and sometimes he would answer and

2?Bihar al-anwar. 107:60-137.
28GAL, GI: 303, SI: 531.
29Bihar al-anwar. 107: 65.
3QBihar al-anwar. 107: 104.
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This scholar was the professor of ShlficI law at the Nizamiyyah Madrasah 

and died in Shiraz in 695/1295-96.

(3) Najm ai-Dln cAll ibn cUmar al-Katibl al-QazwInl, known as Dabiran,32 

was a student of Naslr al-Dln al-Tosl (d. 672/1274) and an expert in logic 

and philosophy. His most famous work was his treatise on logic, al-Risaiah 

al-shamsiwah It qawacid al-mantiaiwah. which is still used in the 

traditional ShFi curriculum. Of this scholar al-Hilll writes,

He was one of the learned men of the age, and the most 
accomplished in logic. He had many works. 1 read all of Sharh 
al-Kashf with him except for a small part. He had a pleasant 
disposition (khula hasan) and excelled in disputation. He was 
one of the most learned Shafi1! scholars and an expert in 
theosophy (hikmah).33

He died in 675/1276-77 or 693/1274.

(4) Concerning Burhan al-Dln al-Nasafl,34 al-Hilli relates,

The Master was extremely respected f(azlm al-sha^n) and an 
ascetic. He wrote on dialectic (jadal). and dealt with the most

SiBihar al-anwar. 107:66.
32GAL, GI: 466, SI: 845-
33Bihar al-anwar. 107: 66.
34See GAL. SI: 754. I have not been able to identify this teacher 

exactly. One scholar named al-Nasafl completed a commentary on 
al-Ghazall's al-Mustasfa in 665/1266 and wrote another work on usol al-fiah 
entitled Tahdhib al-usDl. This could be the scholar to whom al-Hilll refers.
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~ difficult questions fistakhraja masfl3il mushkilah). I studied 

some of his works on disputation. He has many works.35

(5) Of Taqiyy al-Dln cAbd AUah ibn jacfar ibn <A1I ibn al-Sabbigh al-KOfl, 

al-Hilli writes, “This master was an upright man, a Hanafl jurisconsult in 

al-KOfah."36 Al-Hilll transmits al-Kashshaf. the famous tafsir of 

al-2amakhsharl (d. 538/1134), from this teacher.3?

From the information al-Hilli gives, it appears that he studied in 

Baghdad during his earlier years. Given that al-Kishl died in 695/1295-96, 

Ibn Ayaz al-NahwI died in 681/1282-83, and Dablrftn died in 675/1276-77 

or 693/1274, this must have been when al-Hilli was fairly young. It seems 

that the four scholars who taught al-Hilli in Baghdad were all Shaficls. 

Al-Kishl in particular, with whom al-Hilll probably studied legal sciences, 

was the professor of Shafi'i law at al-NizSmiyyah. Thus it seems clear that 

among the subjects which al-Hilll studied in Baghdad was Shlfici law.

Qutb al-Dln Muhammad ibn MahmOd al-Rflzi (d. 766/1365)
Qutb al-Din al-Raztf8 was a native of Rayy and the author of several 

important works on logic and dogma, including especially a commentary on 

Dablran's compendium of logic, al-Risaiah al-shamsiwah. which became a 

standard text-book. The town of Rayy was divided between Sunnis and

35Bihar al-anwar. 107:66-67.
36Bihar al-anwar. 107: 67.
37Bihar al-anwar. 107: 103-
3®For a general biography, see GAL, GI: 290, 454, 466-67, GII: 209; SI I: 

293; Muhsin al-Amin, Acvan ai-shl{ah. 9: 413; L uW at al-Bahravn. 194-99; 
Amal al-amil. 2: 300-1; RivSd al-tulama>. 5: 168-72; al-Subkl, Tabaaat 
al-shaficiw ah. (Husayniyyah), 6: 31; al-SuyOfl, Buehvat al-wucat fi tabaaat 
al-luehawiwln wa al-nuhat. 2 vols., ed. Muhammad AbO al-FacIl Ibrahim 
(Cairo: M atba^t al-Babl al-Halabl, 1964), 2: 281; Rawdat al-iannat. 7: 5;
Rivfld al-culama>. 5: 169.
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Shi4 is, yet al-R5zI was generally known as a Shificl Sunni scholar, and 

al-Subkl includes him in his biographical dictionary or the Shafi'ls, Tabaaat 

al-shaficivyah al-kubra.39 However, the qualified nisbah given to al-Razl by 

al-Subkl, al-Razl al-Tahtanl, probably indicates that he was from the Shl(i 

section of the town. An ijazah preserved in Bihar al-anwar shows that 

al-Razi studied with al-cAliamah al-Hilll in Waramln in 713/1313 and read 

Oawacid al-ahkam. one of al-cAllamah‘s works on ShI(I fiah..40 After al-Razi 

moved to Damascus in 763/1362, al-Shahld al-Awwal was able to obtain an 

ijazah from him at the end of Shacban, 766/May, 1365. Al-Shahld al-Awwal 

records that he met al-Razl in Damascus and found that al-Razi was indeed a 

Shlcl. He states, "He was an Imam! without any doubt. He stated so 

explicitly and I heard him say this.'41 Al-Shahld al-Awwal reports that he 

died on 12 Dha aI-Qacdah, 766 /August 1,1365,42 while al-Subkl reports that 

he died on the sixteenth of the same month (August 5, 1 3 65 ) 43 yosuf 

al-Bahranl reports that a Syrian ShFI scholar in Damascus later copied Qutb 

al-Dln al-RazTs marginal notes on al-Hilll's Oawacid al-ahkam. and the 

resulting work became known as al-Hawashi al-autbiwah.44 

Muhammad ibn MakkI al-jizzlnl (d. 786/1384)45

399: 274-75.
40Bihar al-anwar. 107: 138-40.
41Bihar al-anwar. 107: 141.
42Bihar al-anwar. 107: 140-41.
43GAL, SII: 293; al-Subkl. Tabaaat al-shaficiyvah. 6: 31.
^ Lu^u^at al-Bahravn. 199.
45For a general biography, see Muhammad Rida Shams al-Dln, Havat 

al-imam al-Shahld al-Awwal (Najaf: Matbacat al-ghariyy al-hadlthah, 1957); 
A(van al-shlcah. 10: 59-64: Amal al-amil. 1: 181-83: Lu?iu*at al-bahravn. 
143-48: Rivad al-gulama3. 5: 185-91: Rawdat al-jannat. 7: 3-22.
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Shams al-Dln Muhammad AbQ (Abd Allah ibn Makkl al-Jizzlnl 

al-cAmilI, known as al-Shahld al-Awwal (the "First Martyr") because he was 

executed as a heretic in Damascus, was born in jizzin, in what is now 

southern Lebanon, in 734/1333-34. He grew up there, and studied with his 

father. He went to Iraq at a young age primarily to study with Shlcl 

teachers in al-Hillah. Ijflzahs mentioned in al-Shahld al-Awwal's ArbacOn 

hadith. which he completed on 18 DhO ‘l-Hijjah, 782/March 15, 1381,46 show 

that he studied in Iraq between 751/1350, when he was only seventeen 

years old, and 756/1355.47 Al-cAliamah al-Hilll had died before al-Shahld 

al-Awwal was born, but he was able to study with al-c Aliamah’s son 

Muhammad, known as Fakhr al-Muhaqqiqln (d. 771/1370), as well as with a

46Arba<On hadith (Tehran. 1318), 213.
47He received an ijazah from Abo Talib Muhammad known as Fakhr 

al-Muhaqqiqln, the son of al-cAll2mah al-Hilll in his house in Hillah on 20 
Sha‘ban 751 /October 23, 1350. lA rba^n hadith. 184] He received an iiazah 
from al-Murtada <AmId al-Dln cAbd al-Mutallib ibn Muhammad ibn €All 
al-AcrajI al-Husaynl, the well known author of al-Sharh al-(Amidi. in 
Karbala3 on 19 Ramadan, 751 /November 20, 1350. lArbac0n hadith. 183,
207] He received an ijazah in Hillah from AbQ Muhammad al-Hasan ibn 
Ahmad ibn Najlb al-Dln Muhammad al-Hilll in Rablc II, 752/June, 1351. 
lArbacon hadith. 1851 He received an ijazah from Taj al-Dln AbD JaHar ibn 
al-Qasim ibn al-Husayn ibn Maciyyah al-Dlbajl in Hillah on 15 Shawwal, 
753/December 24, 1352. [ArbacDn hadith. 186-87] He received an ijazah 
from Zayn al-Dln AbQ al-Hasan CA11 ibn Ahmad ibn Tirad al-Matarabadl in 
Hillah on 6 Rabr II, 754/May 11, 1353. lArba<Qn hadith. 186, 2051 He 
received another iiazah from Taj al-Dln Ibn Maciyyah al-Dlbajl in Hillah on 
16 Shacb3n, 754/September 16, 1353. IArbacOn hadith. 190] He received 
another ijazah. partly preserved in Bihar al-anwar. from Ibn Maciyyah on 
Saturday, 11 Shawwal 754/November 9,1355- fBihar al-anwar. 107: 182] 
He received two other iiazahs from Fakhr al-Dln Muhammad the son of 
aHAliamah at his house in Hillah, one on Friday, 3 Jumada 1,756/May 16, 
1355, and one on 6 Shawwal, 756/October 14, 1355. lArbac0n hadith. 194,
208] He received another iiazah from the same professor in his house in 
Hillah on 6 Shawwal, 756/October 14, 1355, and it is preserved in Bihar 
al-anwar. IBihar al-anwar. 107:177-781
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number of al-c A Hamah's former students. Fakhr al-Muhaqqiqln taught him 

in his house, from the majUs where a!-cAliamah himself used to teach.48

In several ijazahs. al-Shahld al-Awwal reports that he studied with a 

large number of Sunni scholars. On 13 Ramadan, 784/September 20, 1382 

in Damascus, he issued a long ijazah to Zayn al-Dln (All ibn al-Hasan, known 

as Ibn al-Khazin since his father was the keeper of the shrine of Husayn at 

Karbala* 49 In this iiazah he records that he studied with about forty Sunni 

teachers from Mecca, Medinah, Baghdad, Cairo, Damascus, Jerusalem, and 

Khalil. 5° He probably studied in almost all of these cities, and it is 

documented that he traveled to Baghdad, Damascus, and the Hijaz. He 

probably visited Jerusalem and Khalil on the way to or from the HijSLz. It is 

not documented, however, that he ever traveled to Egypt, and it is probable 

that he studied with Egyptian scholars only in the Hijaz. This is corroborated 

by another long iiazah which he issued to Muhammad ibn Taj al-Dln (Abd 

cAll, known as Ibn Najdah, on 10 Ramadan 770/April 18, 13 6 9 ,5 1  and which 

states that he studied with many scholars in Damascus, Iraq, and the Hijaz 52

Al-Shahld al-Awwal made the pilgrimage of 754/1353-54, and he 

seems to have taken the opportunity to benefit from the presence of 

important Sunni teachers. In Medina on 22 DhD al-Hijjah 754/January 18, 

1354 he received an ijazah from cIzz al-Dln cAbd al-cAzIz ibn Muhammad 

ibn Ibrahim Ibn Jamacah al-Kinanl al-ShaficI (d. 767/1366), the chief judge

48Arbac0n hadith. 184, 194, 208: Bihar al-anwar. 107: 177-78.
49Bihar al-anwar. 107: 186-92.
SOBihar al-anwar. 107: 190.
5*Bihar al-anwar. 107: 193-201.
?2Bihar al-anwflr. 107: 195.
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(aadl al-audat) of the Shaficls in Egypl.53 Also in Medina in DhO al-Hijjah, 

754/January, 1354, he received an ijazah from cAfIf al-Dln (Abd Allah ibn 

Muhammad al-Khazrajl al-Madanl al-Matarl, another Egyptian scholar.** He 

received an ijazah from a third Egyptian scholar, Siraj al-Dln al-DamanhDrl, 

for Sahih al-Bukhari in the Hijaz, at the Kacbah itself, but does not mention 

the date.55

Al-Shahld al-Awwal appears to have spent most of his time in Iraq in 

predominantly Shi(l areas, including al-Hillah and Karbala’, but some 

documents indicate that he also studied with Sunnis in Baghdad, as 

al-<Allamah had done before him. He received an ijazah from Jamal al-Dln 

<Abd al-Samad ibn Ibrahim al-Baghdadi al-Hanbali, the hadlth professor of 

the Par al-hadith in Baghdad^6 He received an ijazah from a ShaficI Sunni 

scholar, Shams al-Dln Muhammad ibn YQsuf ibn CAII al-Kirmanl al-Baghdadi 

al-Ourashl,57 in Baghdad in first days of Jumada 1,758/April, 1357. This 

ijazah is preserved in its entirety in Bihar al-anwar.?8 The teacher states 

that he gave the ijazah in his house on the Darb al-MascOd. The works 

mentioned in the iiazah are al-Mawaoif al-sultaniwah. al-Fawa’id 

al-flhivathiwah. and Sharh mukhtasar al-muntaha. along with their three 

commentaries, all by cAdud al-Dln <Abd al-Rahman ibn Zayn al-Dln Ahmad 

al-iji. The Sharh mukhtasar al-muntaha. a commentary on Ibn al-Hajib’s

53Bihar al-anwar. 109:70. A member of the well-known Ibn Jamacah 
family, he held the position of chief judge in Cairo from 738/1337 until 
749/1348. GAL. GII: 72. SI 1:78.

**Bihar al-anwar. 109:71.
55Bihar al-anwar. 107: 200.
56Bihar al-anwar. 109:73-73.
5?See GAL, SII: 211-12.
?8Bihar al-anwar. 107:183-84.
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Mukhtasar. was a standard ShaficI text-book of usol al-fiah. Al-KirmSLnl had 

studied with al-Ijl himself, and died in 786/1384.59

In the ijazah to Ibn Najdah, al-Shahld al-Awwal reports that he 

studied the Alfiwah of Ibn Malik with Shihab al-Dln AbQ VAbbas Ahmad 

ibn al-Hasan al-Hanafi in Jerusalem, whom he describes as "jurisconsult of 

the dome of the rock” ffaalh al-sakhrah al-sharlfah).60 He also studied this 

work with Burhan al-Dln Ibrahim ibn al-Jacbarl in Khalil ,6* and received an 

ijazah for it from a Sunni scholar in Khalil (Hebron), Ibrahim ibn cUmar 

Burhan al-Dln al-jacfarl. He relates al-iamic al-Sahih of al-Bukharl not only 

through his Shl^I teacher Fakhr al-Dln, but also through Sharaf al-Dln 

Muhammad ibn Biktash al-Tustari, a ShaficI, he reports, who settled in 

Baghdad and held the post of professor of Shafi'l law at the Nizamiyyah. He 

also transmits this work from Shams al-Dln Muhammad ibn cAbd Allah 

al-Baghdadi al-Hanball, Fakhr al-Dln Muhammad ibn al-Acazz al-Hanafl, and 

Shams al-Dln AbQ cAbd al-Rahman Muhammad ibn cAbd al-Rahman, a 

professor of Maliki law at the Mustansiriyyah.62 He relates the Sahlh of 

Muslim from Sharaf al-Dln al-Shaficl 63

In the ijazah to Ibn al-Khazin, he mentions that under Sunni teachers 

he studied many works on hadlth. including the Sahlh of al-Bukharl, the 

Sahlh of Muslim, the Musnad of AbQ Da*od. al-iamic bv al-Tirmidhl, the 

Musnad of Ahmad Ibn Hanbal, al-Muwatta> by Malik, the Musnad of Ibn 

Majah, al-Mustadrak <aia al-Sahlhavn by al-Hakim al-Nlsabon, and others.^

59GAL. SI I: 211-12: Shadharat al-dhahab. 6: 294.
6°Bihar al-anwar. 107: 199.
61 Bihar al-anwar. 107: 199.
62Bihar al-anwar. 107: 200.
63Bihar al-anwar. 107: 200.
6*Bihflr al-anwar. 107: 191.
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He studied al-Shatibiwah. a famous work on Quranic recitation, with many 

scholars, including a Baghdadi scholar, Shams al-Dln Muhammad ibn cAbd 

Allah al-Baghdadi,165 a chief QadI of Cairo, Burhan al-Dln Ibrahim Ibn 

Jama(ah, with whom he read the work in Jerusalem, and a professional 

Qur’an reciter in Jerusalem, Gharas al-Dln Khalil al-Naqnsl66 He studied 

al-Zamakhsharl's tafslr. al-Kashshaf. with another chief QadI from Cairo, cIzz 

al-Dln cAbd al-c Aziz Ibn Jamacah 67

Ai-Shahld al-Awwal probably spent most of his later years in 

Damascus and his native town Jizzln.68 In Damascus in Shacban, 766/May,

1365, he received an ijazah from the famous scholar al-Shaykh Qutb al-Dln 

Muhammad ibn Muhammad al-RazI, as mentioned above.6? The 

contemporary Sunni scholar al-Jazarl (d. 833/1429) reports that al-Shahld 

al-Awwal studied Qur’anic recitation with the students of Ibn al-Mu’min, 

and that he studied for many years under Ibn al-Labban, a Sunni teacher in 

Damascus. A statement Ibn al-Labban makes concerning him shows that he 

was known even among Sunnis as an expert on law, for he reports that

65Bihar al-anwar. 107: 191.
66Bihar al-anwar. 109: 55-56.
6?Bihar al-anwar. 107: 191.
68Ibn Qadl Shuhbah reports that prior to his arrest and subsequent 

execution, al-Shahld al-Awwal was residing in Jizzln. Ibn QadI Shuhbah, 
Tarikh Ibn Oadi Shuhbah. 1:134-35.

6?The ijazah section of Bihar al-anwar mentions two ijazahs which 
al-Shahld al-Awwal received, but they include contradictory information. In 
one passage, al-Shahld al-Awwal reports that he received an iiazah from 
al-Razi in Shacban, 766/1365, and that al-Razi died later that same year, on 
12 Dhn aI-Qacdah, 7 6 6 /August 1, 1365. lBihar al-anw3r, 107: 140-411 In 
another passage, he reports that he received an ijazah in Damascus in 
768/1366-67. lBihar al-anwar. 107: 1881 Clearly, both accounts cannot be 
true, and either the death of al-Razi did not occur in 766/1365 or the date of 
the second iiazah is wrong.
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al-Shahld al-Awwal was "an accomplished scholar in law, syntax, and 

recitation of the Qur3an" (imam fi 'l-fioh wa 'n-nahw wa l-aira^h).70 The 

specific terms Ibn al-Labban uses to describe his relationship with al-Shahld 

al-Awwal indicate that he was an advanced student and well integrated into 

the Sunni scholarly community. "He was my fellow for a lengthy period, and 

I never heard from him anything contrary to the [beliefs of thel Sunnis" 

(sahibanl muddatan madidah. fa-lam asmac minhu ma vukhalifu 

's-sunnah)?1 The verb sahiba (to be the fellow of someone) is of particular 

importance here, because it is a technical term which designates the 

relationship between a teacher and his most advanced students, termed 

ashab (sing, sahib) or fellows.72

Several accounts show that al-Shahld al-Awwal claimed to belong to 

the Shafici legal guild. Shams al-Din ibn al-Jazari, the author of Tabaaat 

al-aurra>. writes that al-Shahld al-Awwal claimed to be a ShaficI 

jurisconsult. Specifically he states that al-Shahld al-Awwal himself attached 

the nisbah a!-Shaficl to his name in a summons (istadca>) he wrote to the 

author 73

Accounts of al-Shahld al-Awwal's trial and execution also make it 

clear that he claimed to be a ShaficI. There are two detailed contemporary 

accounts of al-Shahld al-Awwal's heresy trial and execution, one by a Sunni 

Damascene scholar, Ibn QadI S h u h b a h , and the other by a Shici student of 

al-Shahld al-Awwal, al-Fadil al-Miqdad ibn cAbd Allah al-SuyDrl al-Hilli (d.

70Muhammad ibn Muhammad al-Jazari, Ghavat al-nihavah fi tabaaat 
al-aurra>. ed. G. Bergstrasser (Cairo: Matba'at al-sa<adah, 1933), 265.

71al-JazarI, Ghavat al-nihavah n  tabaoat al-aurrS^. 265.
72See George Makdisi, The Rise of Colleges. 128-29.
?3Tarlkh QadI Ibn Shuhbah. 1: 151.
74TarIkh Pad! Ibn Shuhbah. 1: 134-35-
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826/1423 ).75 He was tried at Par al-sac5dah after being imprisoned for a 

year in the citadel of Damascus. An affidavit filed with the QadI of Beirut 

and signed by a large number of men from Jabal <Amil and the adjacent 

coastal region accused him of holding heretical beliefs and opinions and 

issuing legal resoonsa according to these opinions.76 It appears that 

al-Shahld al-Awwal was tricked in the trial, for both accounts state that he 

was led to confess thinking that he would merely have to recant afterwards. 

Instead, the Sh3ficl chief judge, cAbbad ibn Jama1 ah, rather than giving his 

own verdict, required the Malik I chief judge, Burhan al-Dln, to give the 

verdict according to MaiikI law. Burhan al-Dln seems to have had no choice 

but to rule that the defendant be executed, since the Maiikls do not accept 

the repentance of a proven heretic. Al-Shahld al-Awwal was put to death by 

sword immediately, in the open area below the citadel, and his body was 

subsequently crucified, stoned, and burned by the mob. Ibn QadI Shuhbah 

gives the date of the execution as 10 Jumada 1,786/June 30, 1384 77 The 

concern here is not with the details of the trial, but rather with the fact that 

during the trial, al-Shahld al-Awwal claimed to belong to the ShaficI legal 

guild. He is reported to have told the Shafici chief judge, "I am of the Shafi(i 

. guild, and you are the foremost jurisconsult (imam) and judge of the Shaficl 

guild. Give your verdict concerning me according to your guild."76

?5Bihar al-anwar, 107: 184-86: Lu^UPat al-bahravn. 146-48.
76Bihar al-anwar. 107:185.
77Tarikh Ibn Oadi Shuhbah. 134-35- A short account written by one 

of al-Shahld al-Awwal's sons states that he was executed and then burned 
below the citadel of Damascus on Thursday, 9 Jumada 1,786/June 29, 1384. 
Bihar al-anwar. 107: 186.

78Bihar al-anwar. 107: 185.
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<A1I ibn <Abd al-<AH al-Karaki (d. 940/1534)?*

cAll ibn cAbd al-cAH al-Karaki, known in ShlcI scholarly tradition as 

al-Muhaqqiq a 1-Thanl ("the Second Verifier") was one of the most influential 

ShFl scholars in the history of the early Safavid Empire and associated 

closely with Shah Ismacil I (907/1501-930/1524) and his successor Shah 

Tahmasb (930/1524-984/1576). He was a native of Karak NDh, which is 

situated in the Biqac valley at the foot of Mount Lebanon.80 He studied 

under the leading scholar in Najaf at the tim e,c All ibn Hilai al-JazaJirI, and 

became the top authority in Najaf upon al-Jaza’irfs death ca. 909-915.

Before that, however, he had studied in Damascus, Jerusalem, and Cairo. In 

Damascus, on 16 Ramadan, 903/May 8, 1498, he issued an ijazah to Husayn 

ibn Muhammad al-Hurr aI-cAmilI.81 He issued an ijazah to Husayn ibn 

Muhammad al-Astarabadl, who read Oawacid al-ahkam with him, on 11 

Shawwal, 907/April 19, 1502 °2

Al-Karaki traveled to Iraq, which was then under the Aqqoyunlus, in 

909/1503-4°3 He received an ijazah from CA1I ibn Hilal al-jaza5irl, on 15

?90n this scholar in general, see Lu?lu3at al-Bahravn. 151-54; Muhsin 
al-Amln, Afvan al-shicah. 8: 208-13; Amal al-flmil. 1: 121-23; Rawdat 
al-jannat. 4: 360-75; Rivad al-culamaJ. 3: 441-60; Wilferd Madelung, 
"al-Karaki," EI2; Erika Glassen, Schah IsmaMl I. und die Theologen seine Zeit," 
Per Islam 48(1972): 262-68; E. Eberhard, Osmanische Polemik gegen die 
Safa widen im 16. lahrhundert nach arabischen Handschriften (Freiburg:
Klaus Schwarz Verlag, 1970); Caroline J. Beeson, "The Origins of Conflict in 
the Safawl Religious Institution," unpublished Ph. D. dissertation, Princeton 
University, 1982; Newman, 'The Development and Political Significance of 
the Rationalist (UsQli) and Traditionalist (Akhbflri) Schools," 748-57.

°°See Dominique Sourdel, "Karak NDh," EI2.
8*Bihar al-anwar. 108: 57.
L Bihar al-anwar. 108: 53- 
S3Bihar al-anwar. 108: 69.
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Ramadan, 909/March 2, 1504.8* He seems to have spent the subsequent 

years in Iraq until it was captured by the Safavids in 914/1508, and was 

supposedly Imprisoned by the Aqqoyunlu ruler In Baghdad during the 

hostilities and freed by Shah IsmacII I. During the years 916-17/1511, he 

was in Khurasan with the Safavid royal entourage.85 Ijazah9 place him back 

in Najaf in 928/1522 and 929/1528.8* He made a second trip to Iran in 

931-32/1525-26,87 and was in Baghdad in 934/1528 88 and in Najaf in 

933/1527 and 935/1528, when the region was under Ottoman control 89 He 

traveled to Khurasan in 936/1529-30 and returned toKashan.90 He then 

proceeded to Isfahan, where he gave an ijazah in Isfahan on 9 Ramadan,

937 /April 26, 1531.91 He issued an iiazah to al-Sayyid Shams al-Dln 

al-Mashhadi in Qum on 11 DhO '1-Hijjah, 937/July 26, 1531.92 Apparently 

still in Iran, he gave an ijazah to Kamai al-Dln Darwlsh Muhammad

MBihar al-anwar. 108:34.
85Newman, 749.
8*He issued an ijazah to Plr Habib Allah ibn Muhammad al-Jawzadanl 

on 11 Safar, 928/January 10, 1522 in Najaf. lBihar al-anwar. 108: 59] In 
Jumada II, 928/May, 1522, also in Najaf, he issued an iiazah to Ahmad ibn 
Abl jamic aHAmiil after having taught him al-Alfiwah by al-Shahld 
al-Awwal Gn law concerning ritual prayer along with the Hawashi of 
al-Karaki himself. lBihar al-anwar. 108:60-1 ] Also in Najaf, he issued an 
ijazah to cAbd a!-cAH ibn Ahmad ibn Sacd al-Dln Muhammad al-'Amill on 
16 Ramadan, 929/July 29, 1523. lBihar al-anwar. 108: 68]

87Newman, T he Development and Political Significance of the 
Rationalist (UsOlI) and Traditionalist (Akhbarl) Schools," 749.

88A1-Karakl taught in Iraq for a number of years. He issued an ijazah 
to CA1I ibn cAbd al-cAlI a I-May si and his son Ibrahim in Baghdad on 9 
Jumada II, 934/March 1, 1528. lBihar al-anwar. 108: 49]

89Newman, 753.
98Bihar al-anwar. 108: 81.
91Bihar al-anwar. 108:80.
L Bihar al-anwar. 108: 83.
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al-Isfahanl, an ancestor of al-MajlisI, In 939/1532-33." Shah Tahmasb 

issued a decree granting al-Karaki land and tax immunities in Iraq, as well 

as revenue from the mint at al-Hillah, in 939/1533.94 Al-Karaki died on 13 

DhO 1-Hijjah, 940/June 25, 1534 in Najaf.

In an ijazah dated 9 Ramadan, 937/April 26, 1531 and issued in 

Isfahan, al-Karaki reports that he had studied a number of Sunni works. He 

transmitted Kashshaf haaa^ia al-tanzll by al-2amakhsharl, al-Sihah by 

Isma'll ibn Hammad al-Jawharl, lamharat al-luahah by al-Hasan ibn Durayd 

al-Azdl, Hirz al-amanl wa wajh al-tahanl. a poem on the seven airaJat of the 

Qurcan known as al-Shatibiwah by Abo al-Qasim ibn Qurrah ibn Khalaf 

al-Shatibl, and al-Nashr and al-NOniyvah on the ten aira?at by al-Jazari 95

Al-Karaki reports that he expended great efforts in the study of Sunni 

works, especially in the fields of fiah. hadith. tafsir. lexicography, and the 

literary arts 96 He received ijazahs to transmit these works both from Shici 

and Sunni scholars 97 having studied with Sunni scholars for considerable 

periods of time in Damascus, Jerusalem, Mekka, and Cairo 98 His Sunni 

teachers in Cairo included Kamai al-Dln Abn cAbd Allah Muhammad ibn Abl 

Sharif al-MaqdisI (d. 906/1500) and AbQ Yahya Zakariyya al-Ansarl (d. 

9 2 6 / 1 5 2 0 ) ."  Al-Karaki reports that he copied the mashvakhah of al-Ansarl

" Bihar al-anwar. 108: 84.
"Said Amir Arjomand, trans. and ed., Two Decrees of Shah Tahmasp 

Concerning Statecraft and the Authority of Shaykh CA1I Al-Karaki," in Said
Amir Arjomand, ed., Authority and Political Culture in Shiism. 250-62.

" Bihar al-anwar. 108:76.
" Bihar al-anwar. 108: 79-80.
" Bihar al-anwar. 108: 80.
" B ihar al-anwar. 108: 80.
" Bihar al-anwar. 108: 80.
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while he was in Egypt. Al-Karaki collected his Sunni ijaxahs and recorded 

his Sunni paths or transmission in several places.100

Kamai al-Dln Muhammad ibn Muhammad ibn Abl al-Sharlf 

al-Kawranl al-Maqdisl was a ShaficI jurist whose extant works include a 

commentary on the Shifi1! usDl al-fiah text, Taj al-Dln al-Subkl's Tamc 

al-jawamic. entitled al-Durar al-lawamic.101 Zakariyya al-Ansarl was the 

leading scholar in Cairo and the ra*is of the Shaficls in Egypt during his 

day.102 He was very long-lived, and cAbd al-Wahhab al-Shacram reports 

that by the time or his death all the scholars in Egypt were either his 

students or his students' students.1 °3 Al-Ansarl taught one of his works on 

ShaficI law, Sharh al-bahjah. fifty-seven times.104 His funeral was the 

biggest al-Shacram had ever seen.105

al-Shahld a I-Than I, Zayn al-Dln al-(XmilI (d. 965 /1558)100

A native of jab a ic A mil in what is now southern Lebanon, Zayn al-Din 

aMAmili was born on Tuesday, 13 Shawwal 911/ February 7, 1506.107 His 

native village was Jubac in the region of Sayda.100 The Ottomans wrested his 

native region from the MamlQks during his youth, and he came to be known

100Bihar al-anwar. 108:80.
101GAL. Gil: 89, 118; S1I: 105-
102cAbd al-Wahhab al-5hacranl, al-Tabaaat al-suchra (Cairo:

Maktabat al-qahirah, 1970), 37. 
iQ3al-Tabaaat al-suahra. 37.
104al-Tabaaat al-suahra. 37.
toSal-Tabaaat al-suehra. 45.
106The most detailed biographical source is that in al-Durr al-manthDr. 

2: 149-99. For other biographies, see also Muhsin al-Amln, A*van al-shicah. 
7: 143-58: Amal al-amil. 1: 85-91; Rivad al-culama>. 2: 365-86; LuJlu?at 
al-bahravn. 28-36: Rawdat al-jannat. 3: 352-87.

to?al-Durr ai-manthor. 2: 158, 189.
10°al-Durr al-manthOr. 2: 159.
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as al-Shahld al-Thanl in the ShlcI tradition because he was executed by the 

Ottomans many years later, in 965/1558. Like cAbd ai-cAH al-Karaki, 

al-Shahld al-Thinl studied with Sunnis in Jerusalem, Damascus and Cairo.

In 948/1541-42, al-Shahld al-Thanl made a short trip to Jerusalem. 

There he met the Shafi‘1 scholar Shams al-Dln Ibn Abl al-Lutf al-Maqdisl, 

read some of the Sahlh of al-Bukharl and the Sahlh of Muslim, and got an 

ijazah.109 It appears that he did not stay in Jerusalem long, and that his 

most serious studies under Sunni teachers had taken place in Damascus and 

especially Cairo.

In 937/1530-31, al-Shahld al-Than! went from Jabal cAmii to 

Damascus to study. Under Shams al-Din Muhammad ibn MakkI, whom he 

terms a philosopher (favlasDf). he studied several works on medicine, 

including a commentary on al-Moiaz al-Naflsl and a work by Muhammad 

ibn MakkI himself, Ghavat al-aasd fi macrifat al-fasd. as well as FusPl 

al-Farcani on astronomy, and some of al-Suhrawardi’s Hikmat al-ishraa.110 

This teacher died in Jumada I, 938/December-January, 1532.111 Najm al-Dln 

al-Ghazzi refers to this teacher as the head of the doctors (shaykh 

al-atibba*). and identifies him as a Shafi(l. He also states that Muhammad 

ibn MakkI was suspected of being a Shl(l fwa-kana vunsabu ila ’r-rafd). He 

was knowledgeable in astronomy and geometry as well as medicine. The 

death date al-Ghazzi gives is 9 Jumada II, 938/January 18, 1532, at an age 

of over eighty.112

109al-Durr al-manthOr. 2: 169-70.
110al-Durr al-manthOr. 2: 159.
111al-Durr al-manthOr. 2: 159. (cT. below)
112Najm al-Dln al-Ghazzi, al-Kawakib al-saJirah. 2: 59-60.
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Also during his first stay in Damascus, ai-Shahid al-Thanl studied 

Qur’anic recitation with a scholar named Ahmad ibn jabir. He read 

al-Shatibiwah on Quranic recitation, and he read the QurJan according to 

the readings of Nafic, Ibn Kathlr, AbQ cAmr, and ‘Asim.tn He returned 

from Damascus to Jubac in 938/1531-32, and stayed therefrom  938/1531- 

32 until the beginning of 942/1535, when he went to Damascus for a second 

time.114

During his second stay in Damascus, al-Shahld al-Thanl studied the 

two Sahihs with the well-known historian and had 1th scholar, the Hanafi 

Shams al-Dln Ibn Toion (d. 953/1546) in the Sallmiyyah madrasah in the 

Salihiyyah quarter.1^  He received an iiazah for these two works from Ibn 

TQlun in Rablc I, 942/August 30-September 28, 1535.116 At that time Ibn 

al-cAwdi, a younger Shlci scholar and also a native of Jabal cAmil, was 

al-Shahld al-Thanl s student-servitor (khadim). He attended these lessons 

along with al-Shahld al-Thanl, and also received an ijazah from Ibn 

TQlDn.117 Ibn TQlOn seems to have had some Shl(I sympathies, for he wrote 

a work on the Imams, entitled al-Shadharat al-dhahabiwah fi taraiim 

al-a?immah al-ithna {ashar cind al-imamiwah.118

U3al-Durr al-manthOr. 2:159.
>14al-Durr al-manthor. 2: 159. The text has misr instead of Damascus. 

The context, including the teachers mentioned, shows that Damascus is 
intended.

itSal-Durr al-manthDr. 2: 159. On Ibn TDlDn, see EI2 "Ibn Tolon" (3: 
957-8) by W. M. Brinner, and Ibn ToiOn's autobiography, al-Fulk al-mashhDn 
fl ahwal Muhammad ibn TDlDn.

ttSal-Durr al-manthQr. 2: 159. It must have been before Sept. 13, 
when he left for Egypt.

117al-Durr al-manthDr. 2; 160.
11BThis work has been published under the title al-A^mmah al-ithna

(ashar. ed. Saiah al-Dln al-Munajjid (Beirut, 1958).
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While in Damascus, al-Shahld al-Thanl decided to travel to Cairo to 

continue his studies. There is no evidence that he had studied fiah according 

to the Sunni madhhabs in Damascus, and it is possible that he went to Egypt 

primarily for this purpose. Several of his students, including Husayn ibn 

<Abd al-Samad, accompanied him to Egypt, but Ibn al-cAwd! was left behind 

at the request of his mother.1 *9 A ShlcI named al-Hajj Shams al-Dln ibn 

Hilai, perhaps a wealthy merchant, paid the expenses the trip involved.120 

They left Damascus heading for Egypt on Sunday, 15 Rablc I, 942/September 

13, 1535.121 On the way to Egypt they passed through Ramlah, then 

proceeded to Gaza, where al-Shahld al-Thanl met a scholar named Muhyl 

al-Dln cAbd al-Qadir ibn Abl al-Khayr al-Ghazzl. They had discussions and 

debates, and al-Ghazzi gave him an ijazah. Before al-Shahld al-Thanl left, 

al-Ghazzi invited him to choose a book to take from his library. Al-Shahld 

al-Thanl chose without looking, and picked a book by al-cAliamah al-Hilll.

He considered it a good omen to have chosen a Shl(l book from the Sunni 

scholar’s library.122 They arrived in Egypt on Friday, 15 Rabl( II,

9 42/October 13, 1535.123

In going to study in Cairo, al-Shahld al-Thanl was following in the 

footsteps of al-Karaki, who had studied in Cairo some years before. During 

the short period of a year and a half, al-Shahld al-Thanl accomplished a 

great deal, as is attested by the list of his teachers and the works he read 

while in Cairo. This may be due to the fact that he had studied many of the

*i9al-Durr al-manthDr. 2: 160.
I20al-Durr al-manthQr. 2: 160. 
I2ial-Durr al-manthor. 2: 161.
122al-Durr al-manthor. 2: 161.
I23al-Durr al-manthDr. 2: 162.
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works on his own in Jabal cAmil or with ShFi teachers and was simply 

reviewing the work or presenting what he had already learned in an oral 

exam in order to get a certificate of study from authoritative transmitters of 

the works. He mentions in his work on education, Munvat al-murld fi fldab 

al-mufid wa al-mustafid. that one or his teachers in Cairo directed him to 

study with other teachers, rather than discouraging him from looking 

elsewhere out of jealousy, a fault which al-Shahld al-Thanl criticized as 

being common in teachers of his day.124 All together, al-Shahld al-Thanl 

reports the names of sixteen Sunni teachers with whom he studied in Cairo, 

though he adds that this list is incomplete.125 Among the subjects he studied 

were the ancillary sciences, including syntax, morphology, rhetoric, and logic, 

as well as Quranic recitation, hadlth. tafslr. mathematics, and astronomy, 

and in most cases gives the titles of the works he studied with each teacher.

Al-Shahld al-Thanl also studied a great deal of Sunni legal material, 

primarily that of the Shafi'I guild in Cairo. With Shihab al-Dln Ahmad 

al-Ramll al-Ansarl ai-Shaficl, he studied al-Minhaj. a standard text-book or 

Shafi(i fiah bv al-Nawawi (d. 676/1278), and a number of text-books of 

usoi al-fiah. The latter included Mukhtasar al-usai by Ibn al-Hajib together 

with its commentary al-Sharh aHAdudl bv 'Adud al-Dln al-fjl and the 

super-commentaries of Sacd al-Dln al-Taftazam and al-Sharif al-Jurjam (d. 

816/1413), al-Ramll's own commentary on al-Waraaat by I mam 

al-Haramayn al-Juwaynl (d. 478/1085), and Iamc al-jawamic by Taj al-Dln

124Munvat al-murld fl adab al-mufid wa al-mustafid (Najaf: Matbacat 
al-ghariyy, 1370), 73.

i25ai.purr al-manthor. 2: 162-68.
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al-Subkl (d. 771/1370) with the commentary of al-Mahalll (d. 864/1459).

He received an ijazah for these and other works in 943/1536-37.126

Al-Ramli came from a small village in the area of ai-ManQfiyyah in 

Egypt, and had studied in Cairo under Zakariyya al-Ansarl. He was one of 

al-Ansarl's favorite students, and was put in charge of editing al-Ansarl's 

works both during his lifetime and afterwards. According to the 

sixteenth-century biographer al-Shacranl, al-Ramll became the leading 

Shaficl scholar not only for Egypt, but for Syria and the Hijaz as well.

Al-Ramll died on Friday, 1 Jumada II 957/May 18, 1550, and al-Sha^anl 

reports that his funeral was so large that those attending the funeral prayer 

could not fit in the mosque of al-Azhar, and some of them had to pray 

elsewhere.127

With AbD a 1-Hasan al-Bakrl, al-Shahld al-Thanl studied fiah and 

tafsir. Al-Bakrl was the hereditary leader of the Bakrl Sufi order, and a 

very important man in Cairo. He died there in 953/1546-47,128 and was 

buried near the tomb of al-Shaficl. Al-Shahld al-Thanl read some of 

al-Bakrl’s commentary on al-Minhaj by al-Nawawl.129 It appears that 

al-Shahld al-Thanl knew this teacher quite well, for he later performed the 

pilgrimage with him.

Al-Shahld al-Thanl also studied in Cairo with the Shafici legal scholar 

Shihab al-Dln Ahmad ibn cAbd al-Haqq al-Sinbatl al-Misrl. This scholar was 

a popular preacher (waciz) at the mosque of al-Azhar. He was an expert in

126al-Durr al-manthor. 2: !62.
I2?see al-Shacram, al-Tabaaat al-sughra. 67-69.
I28ai-Durr al-manthDr. 2: 165; al-Shacrani. al-Tabaaat al-sughra. 78-

80.
129al-Durr al-manthDr. 2: 165-
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khiiaf and the opinions held in the various madhhabs. He became the 

professor of law at the Khashshabiyyah Madrasah, a post supposed to be 

given to the most learned of the ShaTi'I scholars. He was known for 

declaring coffee forbidden and for ordering the destruction of several 

churches. A statement made by aI-Shacr2nl implies that al-Sinbatl was 

accused of heresy, and perhaps even Shl'l heresy. He states, "He was one of 

the most important Sunni scholars (kana min ru JDsi ahli 's-sunnati wa 

l-jamacah). and whoever considers him the contrary of this has concocted a 

heinous lie." He died in Safar, 950/june, 1543.130

Al-Shahid al-Thanl left Cairo with the pilgrimage caravan on 17 

Shawwai, 943/March 29, 1537, in the company of his teacher AbO al-Hasan 

al-Bakrl. *31 After performing the pilgrimage, he returned to his native 

village Juba(, arriving on 24 Safar, 944/August 2, 1537.^32

Al-Shahld al-Tham's studies in Cairo represent a crucial stage in his 

intellectual formation and his exposure to Sunni tradition. His second stay in 

Damascus lasted only about two and a half months 133 It is not clear how 

long his first stay there was, but it could not have been more than a year. 134 

Sources do not indicate that he studied law during either of these stays, 

although he studied hadith with Ibn TDlDn in the Salimiyyah m a d r a sa h .^ ?  

In Cairo, however, al-Shahld al-Thanl was able to study law with at least 

three teachers: Shihab al-Dln Ahmad al-Ramll al-Ansarl, AbQ al-Hasan 

al-Bakrl, and Shihab al-Dln Ahmad ibn cAbd al-Haqq al-Sinbau al-Misrl. AH

iSOai-Sha^rinl, al-Tabaaat al-sughra. 77-78.
I3ial-Durr al-manthDr. 2 :167 .
I32al-Durr al-manthDr. 2: 168.
133al-Durr al-manthDr. 2: 159.
I34al-Durr al-manthDr. 2: 159.
i35al-Durr al-manthDr. 2: 159.
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three of these scholars were Shafi'ls, as were the works they taught 

al-Shahld al-Thanl, including al-Minhai bv al-Nawawl. al-Waraaat bv Imam 

al-Haramayn al-Juwayni, and Sharh lamc al-iawamic by al-Mahalll. Ibn 

al-Hajib was a Maiikl, but his Mukhtasar had become a part of the standard 

ShaficI curriculum, ibn al-Hajib s work was not new to the ShIcI tradition 

either; as mentioned above, al-<Allamah al-Hilll had written a commentary 

on this work over two hundred years earlier.

Perhaps the most convincing indication of the importance of al-Shahld 

al-Thanl's studies in Cairo is the fact that he reports he became a mujtahid in 

the year 9 4 4 / 1 5 3 7 - 3 8 .Al-Shahld al-Thanl later told his student Ibn 

al-£Awdi that he had become a mujtahid in 944/1537-38, although he had 

not published his ijtihad until four years later.13? This was the year he 

returned to JabalcAmil from Egypt, after performing the pilgrimage. 

Al-Shahid al-Thanl did not go to Cairo alone; he was accompanied by at least 

two other Shlcl scholars from Jabal (Amil, Husayn ibn cAbd al-Samad and 

CA1I ibn Zuhrah al-JubScl, a cousin of Husayn who died during their stay in 

Egypt.138

While on a pilgrimage to the Shlcl shrines of southern Iraq, al-Shahld 

al-Thanl revealed his claim of the rank of iitihad to a prominent Shicl 

scholar. He left Jubac to visit the ShI£I shrines of Iraq on 27 Rablc II 

946/September 11, 1539, and returned on 15 Shacban 946/December 26, 

1539.139 ibn al-cAwdI was with him, as well as a group of his fellows and 

natives of Jubac (ahl al-bilad). They did not stay long in Iraq, but met

Uftai-Durr al-manthOr. 2: 183.
13?al-Durr al-manthDr. 2: 183.
^ S al-Durr al-manthDr. 2: 191.
139al-Durr al-manthDr. 2: 169.
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Sharaf al-Dln al-Sammakl al-^Ajaml.140 This scholar had a certain prestige 

because he was a student of the famous scholar <Ali ibn cAbd al-cAU 

ai-Karakl, mentioned above, who had died in KQfah in 940/1534.141 

Al-Shahld al-Thanl announced his ijtihad to al-Sammakl and swore to him at 

the shrine or CA1I ibn Abl Talib that he was only doing so for God’s sake.142 

When al-Shahld al-Thanl had returned to Jabal cAmil, al-Sammakl sent him 

legal questions to answer, a sign that he accepted al-Shahid al-Thanis 

claim.143 In 948/1541-42, al-Shahld al-Thanl published his ijtihad.144 

Al-Hurr al-cAmilI, whose daughter al-Shahld al-Thanl had married, was one 

of the first to recognize his iitihad. At the request of his son-in-law, al- 

Sayyid Husayn ibn Abl al-Hasan, he wrote a treatise on ijtihad in one day, on 

5 Shawwai, 949/January 12, 1543. The treatise expounded the opinion that 

one must follow the opinions of a living mujtahid. and cannot follow the 

opinions of a dead one.145 

B aha5 al-Dln a l- 'A m ill (d. 1 0 3 0 /1 6 2 1 )

Baha5 al-Dln al-{AmilI, the son of Husayn ibn cAbd al-Samad, was 

raised in Iran after his father emigrated there, but returned to Ottoman 

territory to follow the example of his father and al-Shahld al-Thanl, meeting 

and studying with scholars in Aleppo, Damascus, Cairo, and other cities.

While Baha5 al-Dln s travels and studies in the Ottoman Empire will be

I40ai-Durr al-manthPr. 2: 169.
141al-Durr al-manthDr. 2: 160. There is an error in the text. It gives 

the year of death as 945, but it should be 940/1534.
I42al-Durr al-manthQr. 2: 169.
143The answers to these questions are extant in manuscript. 

Modarressi. An Introduction to Shici Law. 105.
144al-Durr ai-manth0r. 2: 183.
I45al-Durr al-manthQr. 2: 188.
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treated in greater detail in the following chapter, they show that he was 

particularly interested in Sunni hadith and tafslr. While in Ottoman 

territory, he also claimed descent from the famous Shafi'I jurisconsult 

ai-Ghazall. Muhammad Baqir al-Khwinsarl reports that Bahi5 al-Dln 

al-'Amili pretended to be a Shafi(i to a Sunni scholar in Damascus.146

The preceding discussion provides a few examples of important ShlcI 

scholars who participated in the tradition of study under Sunni teachers.

This list is by no means exhaustive, and further research will undoubtedly 

reveal other participants in the tradition from various regions of the Islamic 

world and various historical periods. The next section analyzes some of the 

data presented above, focusing on the madrasah, or college of Islamic law. 

ShIcIs in Sunni Madrasahs
In this tradition there is evidence that Shlcl scholars participated in 

legal studies in Sunn! madrasahs, both as students and teachers. The fact 

that Shicis were to be found in Sunni madrasahs, in addition to more 

private settings, such as a teacher's home, indicates that they probably were 

pretending to be Sunnis while doing so, and that they claimed to have 

adopted one of the Sunni madhhabs. This is so because the madrasah was 

an exclusive institution. As Makdisi states, "the institutions of learning lie., 

the madrasahs] were exclusive, admitting students who belonged to one or 

the other juridical madhhab. to the exclusion of all others."147 The evidence 

presented above shows that it is most likely that the Shlcls outwardly 

adopted the Shaficl madhhab while studying in these Sunni institutions.

146Rawdflt al-iannftt. 7:71.
147"The Guilds of Law in Medieval Legal History: An Inquiry into the 

Origin of the Inns of Court,” Zeitschrift filr Geschichte der arabisch- 
islamischen Wissenschaften 1 (1984): 233-52, 242.
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I be Mu lift al-BaMabakkl was a repetitor at the Nizimiyyah madrasah. 

a Shaficl institution in Baghdad. Al-Shahld al-Thanl studied under Ibn 

TQlQn in the Sallmiyyah madrasah in al-Saiihiyyah in Damascus. He was 

accompanied by his student-servitor Bah a5 al-Dln Muhammad al-cAwdi, and 

perhaps other ShlcI companions as well. One of the best documented 

examples is that of al-Shahld al-Tham, who obtained an appointment as a 

professor of law at a Sunni madrasah from the Ottoman government.

At the end of 951 /early 1545, al-Shahld al-Thanl decided to make a 

journey to Istanbul with his companion Husayn ibn cAbd al-Samad 

al-cAmilI. He did this, he said, in response to signs sent to him by God, 

although it went against his own common sense. The Ottoman Empire had 

engaged in several wars against the Shlcl Safavids. They saw Shicism as a 

serious threat to their security, and Shici scholars had no place in the 

Ottoman system. The main objective of the trip, however, would be to get an 

appointment to a madrasah.

Al-Shahld al-Thanl left Jubac on 12 DhO ai-Hijjah, 951/February 24, 

1545, arriving in Istanbul on Monday, 17 Rabic 1, 952/May 29, 1545.148 For 

eighteen days, he did not meet with anyone, and wrote a treatise on ten 

difficult problems in various sciences, including the legal and rational 

sciences and tafsir. which he then sent to the QadI al-cAskar, Muhammad 

ibn Qutb al-Dln ibn Muhammad ibn Muhammad ibn Qadi-zadah al-RDml.14̂  

This treatise was to serve as his credentials. It is perhaps identical to a 

treatise mentioned by the author of al-Durr al-manthDr as al-Risalah

i48al-Purr al-manthor. 2: 170-74.
149al-Durr al-manthor. 2: 174.
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al-istanbOliwah fi ‘l-wajibat al-cavniwah. which is extant in manuscript.150 

Normally, applicants were supposed to present a document called (ard 

al-oadi from the judge of their local region to serve as their credentials.^1 

Al-Shahld al-Thanl chose not to do so after taking an omen from the Qur’an. 

It appears that he did this because of a certain enmity which existed 

between him and the judge of Sayda, who had jurisdiction over the Jabal 

cAmil region. This same judge, it seems, was involved in the dispute which 

led to al-Shahld al-ThanTs death thirteen years later. Twelve days after 

presenting his treatise, he received a catalogue of the available posts. The 

QadI al-cAskar assured him that he could get a post in Damascus (Sham) or 

Aleppo. Al-Shahld al-Thanl chose a post at the NOriyyah Madrasah in 

Baclabakk for reasons he hints at but does not explain. One assumes this 

decision was influenced by the fact that there was a considerable Shlcl 

population in the area. This choice was presented to Sultan Sul ay man, who 

wrote a document of authorization (bara’ah) assigning the post to al-Shahld 

al-Thanl.152

Al-Shahld al-Thanfs companion Husayn ibn cAbd al-Samad was also 

able to obtain an appointment to a madrasah in Baghdad, but he heard that 

its endowment funds were not considerable. Therefore, when al-Shahid 

al-Thanl left Istanbul, Husayn stayed behind for twenty-one days trying to 

get a better post.153 Their stay in Istanbul had lasted about three and a half

i5Qal-Durr al-manthDr. 2: 189; Modarressi, Introduction. 122, gives the 
title al-lstanboliwah fi ‘l-waiibat al-cavniw ah. Modarressi 122, also 
mentions another manuscript under the title al-Romiwah which may be 
identical with al-Risaiah al-istanbDliyvah.

I5ial-Durr al-manthDr. 2: 174-5.
I52al-Durr al-manthQr. 2: 175.
t53al-Durr al-manthDr. 2: 177-8.
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m o n th  s.154 Al-Shahld al-Thanl left Istanbul on Saturday, 11 Rajab 

952/September 7, 1545, and crossed the straights to Uskudar. He stayed 

there waiting for his student Husayn ib n c Abd a l-S a m a d .155 When Husayn 

caught up with him, they left Uskudar heading for Iraq on Saturday, 2 

Sha<ban, 952/9 October, 1545- Before returning to Jabal cAmil, they visited 

the ShPI shrines and other sites in southern Iraq, including Samarra3, 

al-K3zimayn, Karbala3, Hillah, KOfah, and Najaf.156 th ey  left Iraq on 17 DhQ 

al-Hijjah 952/February 19, 1546,157 and arrived in Jubac on 15 Safar 

953/April 17, 1546.158 Then al-Shahld al-Thanl went to BaMabakk to 

assume his post at the NQriyyah Madrasah. An ijazah al-Shahld al-Thanl 

issued to an Iranian scholar named MahmQd ibn Muhammad al-Glianl places 

him in Ba'labakk on the first of Rajab 953/August 28, 1546J59 Although it 

is not possible to determine exactly how long he retained his post as 

professor of law in the madrasah, he describes the time he spent there in 

glowing terms.

Then I took up residence in Baclabakk and there I taught law 
according to the five madhhabs (darrasna . . . fi '1-madhahib 
al-khamsah) and many other sciences for a time. The people [or 
Baclabakk], for all their differences of opinion (<aia khtiiafi 
ara3ihim). accompanied me and associated with me in the best 
possible manner. Those were blessed days and delightful times, 
the likes of which our fellows [re., Shl(i scholars] have never 
seen throughout the ages.160

154al-Durr al-manthDr. 2: 176. 
155al-Durr al-manthQr. 2: 177. 
1?6al-Durr al-manthQr. 2: 179-81. 
1?7al-Durr al-manthDr. 2: 181. 
^ al-Durr al-manthDr. 2: 182.
159Bihar al-anwar. 108: 172.
i6oal-purr al-manthQr. 2: 182.
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This is the explicit evidence available or a Shi*I presence in Sunni 

madrasahs. There is also more circumstantial evidence that ShFl scholars 

studied in Sunni madrasahs. AH Aliamah al-Hilll, when speaking of his 

Sunni teachers, does not mention any madrasahs. However, his teacher 

Jamal al-Dln Husayn ibn Ayaz al-Nahwl was the professor of grammar at the 

Mustansiriyyah Madrasah, and his teacher Shams al-Dln Muhammad ibn 

Muhammad ibn Ahmad al-Klshl was the professor of ShaficI law at the 

Nizamiyyah Madrasah.

Al-Shahld al-Awwal does not state explicitly that he studied at a 

madrasah, but does mention the Nizamiyyah and the Mustansiriyyah in 

Baghdad. He relates el-lamr al-Sahih of al-Bukharl through Sharaf al-Dln 

Muhammad ibn Biktash al-Tustari, who, he reports, was a ShaficI who had 

settled in Baghdad and become a professor of Shaficl law at the Nizamiyyah, 

and Shams al-Dln AbQ <Abd al-Rahman Muhammad ibn cAbd al-Rahman, a 

Malik I professor of law at the Mustansiriyyah.161 It is important to note 

that al-Shahld al-Awwal mentions the Mustansiriyyah twice, and both times 

writes the phrase "May God be pleased with its founder" fridwanu 'Liahi cala 

munshi’iha) following the name of the College.162 This shows that he had 

some respect for the cAbbasid Caliph al-Mustansir, something which one 

might suppose unlikely given the typical ShI(I attitude towards the Sunni 

Caliphs. It may also be an indication that al-Shahld al-Awwal had studied 

there, perhaps as the recipient of a student stipend, and consequently felt a 

debt of gratitude toward the College.

161Bihar al-anwar. 107: 200.
162Bihar al-anwar. 107: 200.
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While in Cairo,cAll ai-Karakl studied with the ra*is of the Shafi'Is, 

Zakariyya al-Ansarl. During his stay in Cairo, al-ShahId al-Thanl studied 

many works, including many on usol al-fioh. with the ra^ls of the Shaficls, 

Shihab al-Dln Ahmad al-Ramll. While it is not absolutely clear, it is possible 

that they did so as students at al-Azhar, the great mosaue-madrasah or 

Cairo.

Shflficl-Shlcl Legal Text-Books
It is perhaps surprising that the ShicI curriculum of study included 

Sunni works, not only in the preparatory sciences, that is on syntax, 

morphology, rhetoric, and logic, but also on usDl al-fiah. Two Sunni works 

were particularly important, and, judging from the evidence, were a 

standard part of the curriculum from the time of al-Shahld al-Awwal, or the 

late eighth/fourteenth century, until as late as the thirteenth/nineteenth 

century. They were the Mukhtasar of the seventh/thirteenth-century 

scholar Ibn al-Hajib and the commentary on this work known as al-Sharh 

al-(Adudi. by the eighth/fourteenth-century Shaficl scholar (Adud al-Dln 

cAbd al-Rahman al-Ijl. Muhsin al-Amin notes that during a long period of 

ShIcI history the works on usol al-fiah studied in the standard curriculum 

were aMAllamah al-Hilll's Tahdhtb al-wusDl. followed by al-Mukhtasar 

al-Haiibl and al-Sharh al-cAdudi. He adds that the Tahdhlb al-wusOl has 

since been replaced in the curriculum by Hasan ibn Zayn al-Dln al-c A mill's 

work Macalim al-Dln163 and the two Sunni works first with al-Oawanin by

l63This scholar was the son of al-Shahld al-Thanl, not al-Shahld 
al-Thanl himself, as A. A. Fyzee states in "Shicite Legal Theories." Abdulaziz 
Abdulhussein Sachedina also attributes al-Macaiim to al-Shahld al-Tham in 
the bibliography of Islamic Messianism: The Idea of the Mahdi in Twelver 
Shiism (Albany: State University of New York Press, 1981).
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Mlrza Aba l-Qasim al-Qummi, then, in turn , during Muhsin al-Am In's own

life-time, with al-Kifayah of Mulia Kazim al-Khurasanl.164

Ibn Hajib was a MaiikI scholar, but his Mukhtasar. an abridgement of

one of his own works entitled Muntaha al-su?al wa al-amal fi t ilm aw  il-usOl

wa al-iadal. was used by scholars of all madhhabs. including the ShaficI.

AMAliamah, for instance, transmits the Mukhtasar through his ShaficI

teacher, Ibn Ayaz al-NahwI, as mentioned above. Another indication of the

Mukhtasars importance within the Shaficl madhhab is the fact that al-Ijl’s

commentary on the work became a standard Shaficl text-book of usoi

al-fiah. Muhammad Amin al-Astarabadl, the author or al-Fawa?id

al-madaniwah discussed above, refers to al-Sharh al-(Adud! as a ShaficI

text and identifies it as the best Sunni work on usol al-fiah.165 The use of

these works as text-books in ShlcI circles is attested by the large number of
♦

commentaries and super-commentaries, the normal by-products of teaching 

and studying works repeatedly, which Shlcl scholars wrote.

It is evident from al-cAliamah al-HillTs works that he was well versed 

in Sunni law. Modarressi holds that he made significant contributions to the 

law of transactions through the application of Sunni legal principles.166 Most 

indicative of his extensive involvement with Sunni law is the fact that he 

wrote a commentary on the Mukhtasar of Ibn al-Hajib, entitled Ghavat 

al-wusPl wa Idah at-subul fi sharh Mukhtasar Muntaha al-su?al wa al-amal. 

which he completed in Rajab, 967/April, 1560.167 The Damascene Sunni

164Khitat lab al < A mil. 154.
l65al-Fawa3id al-madaniwah. 18-19.
166Introduction to ShicI Law. 48-49.
167Agha Buzurg al-Tihrani. al-Dharlcah ila tasanif al-shicah. 16: 13, 

24-25.
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scholar Ibn Kathir (d. 774/1373-74) states that this commentary was the 

most famous of al-HillTs works among law students fbavn al-talabah). 

indicating that the work was known and used in Sunni circles, but adds that 

it was not as good as it was generally reputed to be.168 Ibn Hajar 

aHAsqaiani reports that the commentary conveyed the meaning of the 

original work excellently and made it easily accessible to the student.18?

As mentioned in Chapter Three, al-4Aliamah's work Tahdhlb al-wusOI. 

which became a standard text-book of usDl al-fiah in the ShlcI curriculum, 

was considered by Muhammad Amin al-Astarabadl to be the product of the 

Sunni tradition of usDl al-fiah works.170 Although he does not give the exact 

title, Ibn Kathir mentions that he examined one of al-Hilll s works on usPl 

al-fiah-besides the commentary just mentioned-and this may have been 

Tahdhlb al-wusDl.

I have seen two volumes by him on usOl al-fioh. written 
according to the method of al-MahsDl and al-Ihkam. It was 
quite good ffa-la ba>s biha), for it contained extensive citations 
(naol kathir) and excellent explanations (tawilh iaw id ) 171

This comparison with the works or Fakhr al-DIn al-Razi and Sayf al-DIn 

al-Amidl is high praise from a Sunni scholar, given that the work in question 

was not al-Hilli's commentary on Ibn ai-Hajib’s text, and must have been one 

of his works on Twelver Shi4! usOl al-fiah.

l88qm ad al-DIn Ismacll ibn cUmar Ibn kathir, al-Bidavah wa 
al-nihavah fl aHarlkh. 14 vols. (Cairo: Matba'at al-sa4adah, 1939), 14: 125-

l8?al-Purar al-kaminah fl acvan al-mPah al-thaminah. 4 vols. 
(Haydarabad: Matba'at majlis al-macarif aMuthmaniyyah, 1930), 2: 71.

178Muhammad Amin al-Astarabadl, al-Fawa3id al-madaniwah. 277-
78.

171 Ibn Kathir, al-Bidavah wa al-nihavah. 14: 125.
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Al-Sharlf al-Jurjinl wrote a commentary on the Mukhtasar. and a 

Shi(I scholar, Taj al-Dln Husayn ibn Shams al-Dln ai-Sacidl wrote a 

hashiyah. or super-commentary of this work in 977/1569-70 . He had 

studied the commentary of al-Jurjanl with the teacher al-Shaykh MansPr 

Rast-gD ibn al-Mawla cAbd AUah al-Shlrazi in 969/1561-62.172 The 

teacher, MansPr Rast-gD, also wrote a hashivah on al-Jurjanl’s 

commentary.i?3 In one of his legal textbooks, al-Shahld al-Thanl reports 

that the legal scholar does not have to expend a great deal of effort studying 

the methods of proof (shara3it al-dalil) as a separate subject, for most of the 

relevant information is contained in the abridged works on usDl al-fiah. such 

as al-Tahdhib by al-Hilll and Mukhtasar al-usDl by Ibn al-Hajib.174

As seen above, al-Shahld al-Awwal studied al-Sharh al-cAdudl with a 

Sunni scholar in Baghdad. Al-Shahld al-Thani studied this work with a top 

Shaficl scholar in Cairo. Hasan ibn Zayn al-Dln al-cAmill and his companion 

Muhammad ibn Abl al-Hasan aI-cAmilI studied al-Sharh aMAdudi with 

Ahmad al-Ardabili (d. 993/1585) in Iraq in the late tenth/sixteenth 

century.175 The author of al-Durr al-manthOr reports that a large number of 

students were studying this work with al-Ardabili, and adds that they were 

jealous of the tw o c A mill students since they were able to read the work 

much faster because or their superior command of Arabic.176 Baha5 al-DIn 

ai^Amili (d. 1030/1621) wrote a hashivah on this work. Muhammad Amin

172ai-Dharlca h . 6 :128 .
I73al-Dharlca h . 6 :129 .
l ?4al-Rawdah al-bahiwah fi sharh al-lun^ah al-dimashaiwah. 10 

vols. (Najaf: Matbacat al-adab, 1967), 3: 65.
I75al-Durr al-manthDr. 2: 201.
i ?6al-Durr al-manthDr. 2: 201.
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al-Astarabadl (d. 1036/1627) studied this work in Shiraz circa the 

beginning of the seventeenth century.!77

Hashivahs on al-Sharh al-cAdudi are known to have been written by 

the following ShIcI scholars:

(1) al-Mawla Kamai al-Dln Husayn ibn cAbd al-Haqq al-Alihl, who also

wrote a tacliaah on the same (d. 950/1543-44)178

(2) Mlrza Jan Habib Allah al-Baghawl al-Shlrazl (fl. tenth/sixteenth c.),i79

(3) Ahmad ibn Muhammad al-Muqaddas al-Ardabili (d. 993/1585),180

(4) al-Mawla (Abd al-Wahid ibn c All al-Tustarl (d. ?, teacher of NOr Allah

al-Tustarl, who died in 1019/1610)181

(5) al-Mawla cAbd Allah ibn al-Husayn al-Tustarl (d. 1021/1612)182

(6) Baha5 al-DIn al-cAmilI (d. 1030/1621)133

(7) Mir Muhammad Baqir ibn Muhammad al-Damad (d. 1041/1631)184

(8) Sultan al-cUlamaJ al-Amlr cAia3 al-Dln Husayn ibn Rafic al-Dln

al-Husaynl al-AmulI al-Isfahanl (d. 1064/1653-54)185

(9) Mawia Muhammad Salih ibn Ahmad al-Mazandaranl (d. 1081/1670-
71)186

(10) Muhammad ibn al-Hasan al-Shlrwanl (d. 1098/1687-88)i®7

i 77al-Fawa3id al-madaniwah. 133.
I78al-Dharlca h . 6 131.
i 79al-Dharlcah. 6 129-30.
I80al-Dharl(a h . 6 129.
181aI-Dharl£a h . 6 131.
i82a{_DharI(a h . 6 131.
I83al-Dharlca h . 6 132: Amal al-amil. I: 155.
l^al-D harFah. 6 129.
I«al-Dharlca h . 6 130-31-
I86al-Dharlca h . 6 131.
i 87al-Dharica h . 6 132.



www.manaraa.com

194
(11) Mirza Rafic al-Dln Muhammad ibn Haydar al-Husaynl al-Tabataba3l

al-NaJInl (d. 1099/1688)^8

(12) al-Agha Jamal al-Dln ibn Husayn al-Khwansari (d. 1125/1712-13)189

(13) Mirza cAbd Allah al-Isfahanl, the author of Riv3d al-culama> (d. ca. 
1130/1717-18)190

(14) Agha Muhammad Mahdl ibn Muhammad Hadi ibn Salih

al-Mazandaranl (d. 1134/1722)191

(15) Mirza AbO al-Qasim al-Qumml (d. 1231/1816)192

The well known refuter of the Akhbaris, al-Wahid al-Bihbiham, who died in 

1205/1791, also wrote a hashivah on the above-mentioned hashivah of 

al-Shlrwanl. *93

The fact that Shicis studied this work from the time of al-Shahid 

al-Awwal, and wrote a large number of commentaries on it from the 

tenth/sixteenth until the early thirteenth/eighteenth century demonstrates 

the extent of the Sunni guild system's influence on the ShlcI system of legal 

education and indicates a more than coincidental or random link between 

ShicI jurisprudence and the Shafici madhhab in particular.

Attraction to the Sh3TicI Guild
In the case of al-Karaki and al-Shahld al-ThSni, and also al-Shahid 

al-Awwal before them, the choice was perhaps clear, for the ShaficI 

madhhab was the strongest madhhab in both Egypt and Syria, but for earlier 

periods this was not so clear. There was probably not so much pressure on

188al-Dharica h . 6: 132.
189al-Dharica h . 6: 130.
i9Qal-Dharlcah. 6: 131.
I9ial-Dharicah. 6: 132.
i92ai-Dharica h .6: 129.
193aI=DhariSahJ 6: 76.
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al-Hilll to choose the ShaficI madhhab. and certainly not for Ibn al-KJtib, 

who studied ShaficI law in the early fourth/tenth century in Baghdad, since 

there was greater diversity of madhhabs at the time.

In Baghdad itself, Han balls were the great enemies of the Shlcls and a 

constant thorn in their sides. The intolerance of the Hanballs precluded 

ShlcI participation in their guild. The Malikls began waning in numbers in 

the Bast quite early, and also had perhaps the toughest stance on apostasy: 

they held that the repentance of the apostate would not be accepted unless it 

was offered of his own free will. This rule was seen to be the downfall or 

al-Shahid al-Awwal at his heresy trial. The Zahirl guild was dwindling and 

became extinct in the Bast in the fifth/eleventh century. The real choice 

seems to have been between the Shafi'ls and the Hanafls, the two largest 

guilds in the region. It appears that whereas the Zaydis sided with the 

Hanafls, the Twelvers sided with the Shaficis.

The main reason for the Twelver ShIcIs’ decision to follow the Shafici 

rather than the Hanafl guild seems to be their predilection for the more 

traditionalist methods of the S hafts. The Hanafi guild was characterized by 

the extensive use of r a ^ .  literally "opinion", and hence its adherents were 

often labeled ashab al-raV. as opposed to ashab al-hadith. For the Twelvers, 

the use of raV  with regard to Islamic legal issues was reprehensible and 

invalid. For this reason, the Twelver jurisconsults of the Buwayhid period 

such as al-Sharlf al-Murtada and al-Shaykh al-Tusi rejected not only the use 

of the term ra*v. but also those of iitihad and aivas. as being based on 

arbitrary personal opinion. AbD cAli Muhammad ibn Ahmad ibn al-Junayd, 

a fourth/tenth century ShlcI jurisconsult, wrote a work on Shlcl law entitled 

Tahdhib al-shlcah li-ahkam al-sharFah. which was twenty volumes,
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arranged according to the method of the jurisconsults (<aia tarloat 

abfuflahai)-194 It must have been the most advanced work on ShIcI law at 

the time. Al-Tosl reports, however, that this and the other works of Ibn 

al-Junayd were rejected because he used the principle of analogy (qivas).

This shows the importance which the Shlcl jurisconsults assigned to avoiding 

aivas during the critical Buwayhid period, and perhaps indicates why they 

chose not to follow the Hanafl guild. Al-Kulaynl's collection of hadith. 

al-Kafl. compiled in the early fourth/tenth century, includes a section which 

rejects the use of raV  and qivas.*95 Al-Shaykh al-Mufld wrote a work 

entitled al-Shavkh al-dall (“The Erring Master"), in which he recounted the 

disgraces (fadaHh) of AbU Hanlfah.198 Al-Sharlf al-Murtada criticized Abo 

Hanlfah for arriving at opinions through ra>v. without any textual evidence 

of precedents.19? Shl'I accounts, perhaps apocryphal, depicted Ja(far 

al-sadiq, the sixth Imam, debating with Abo Hanlfah and criticizing him for 

the use of analogy in religious matters.198 The Shafi(l guild, the 

traditionalist methods of which were more compatible with their own, was 

therefore the logical choice.

Moreover, it was felt that al-ShaficI had been sympathetic to the 

Shicis, and many short sections of poems have been reported to support this 

idea. The most famous of these is the following verse using the pejorative 

term rflfidi. which may be translated roughly as ’Shlcl heretic."

*94ai-TasI, Fihrist kutub al-shlcah. 160.
*95al-Kafi. 10 vols. (Tehran: Maktabat al-SadDq, 1961), 1: 54-59 
*96lbn ShahrishOb. Ma(alim al-culama> (Tehran. 1934), 101. 
^a l-S harlf al-Murtada, Kitab al-intisar (Najaf: al-Matba(ah 

al-haydariyyah, 1971), 3.
*98506 for example, the exchange Goldziher reports in Die Zahiriten. 15.
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in kana rafdan hubbu flli Muhammad!

fa-l-vashhad ith-thaaalani annl rafidl

‘ If love for Muhammad's family is ShTl heresy, then may jinn
and men both bear witness that I am a Shici heretic."199

While it seems clear that ShIcI scholars of many periods participated 

in the Shafi<I legal guild, it is not completely satisfactory to say that they did 

so simply because they had to. Certainly, for ShIcIs in many areas, the only 

way to receive an education in the legal sciences or to gain a post as a 

repetitor (mucld ). professor of law (mudams), or judge was through 

membership in one of the Sunni guilds. Thus, economic motives may have 

been behind the choice to claim membership in a Sunni guild. Al-Shahld 

al-Thanl and Husayn ibn cAbd al-Samad al-cAmill could not have gained 

posts as teachers of law from the Ottoman government without claiming 

membership in a Sunni guild, and this was the only way for them to gain a 

steady income while pursuing their chosen profession within the Ottoman 

Empire. Al-Hurr al^Amill reports that in Jabal ^Amil, al-Shahld al-Thanl 

used to tend his own fields, and al-Shahld al-Thanl told his student that 

when he traveled to Egypt, he took a load of goods to sell, both indication 

that he could not support himself by teaching alone. Mirza Makhdom claims 

that al-Shahld al-Thanl obtained an Ottoman teaching position only because 

he was envious of the ShIcI scholars of the Safavid Empire who had grown 

rich through the patronage of the ShIcI Safavid Shahs.200

199al-SubkI, Tabaaat al-shafi(iw ah  (Husavniwah). 1: 158. For this an 
other similar selections of poetry, see al-Khwansari, Rawdat al-iannat. 7: 
261-63.

zooai-Nawaqid, foL 1 2 2  b.
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Another motivation expressed by Shl'ls, in response, one assumes, to 

their co-religionists' accusation that studying with Sunnis is reprehensible in 

and of itself, is that it is necessary to study Sunni works in order to refute 

them. The tenth/sixteenlh-century ShIcI scholar cAbd aMAII al-Karakl, 

who himself studied under Sunni teachers in Damascus, Mecca, and Cairo, 

states in an ijazah dated 9 Ramadan, 937/April 26, 1531:

With regard to the books of the Sunnis (al^am m ah), the 
Twelver Shicis (ashabuna) have continued to relate and 
transmit them, expending their efforts and valuable time in 
doing so, for a sound religious purpose. For these works contain 
proofs of the truth and the means to discover the many cases of 
[the Sunnis'3 concoction of false statements. For when your 
opponent in disputation provides your proof, it has a 
tremendous effect on the hearts of men, and is more persuasive 
in silencing and refuting the arguments of the opponents who 
deny the truth. Moreover, there are other important benefits 
gained from knowledge of [these texts].201

YusDf al-Bahrani, a twelfth/eighteenth-century ShlcI scholar, makes a 

similar comment in his ijazah to his sons.

It is necessary that we mention the paths of transmission which 
are known to us of the books of Sunni akhbflr and tafslr. so that 
one may cite them as needed in order to refute the Sunnis 202

These two statements show one of the possible stances of the Shlcls towards 

Sunni legal scholarship, which one might characterize as a defensive 

attitude. While they do not shun Sunni learning altogether, they state that

201Bihar al-anwar. 108:79.
2Q2Lu3lu>at al-bahravn. 430.
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the main purpose or study with Sunnis is to use Sunni evidence to support 

the ShFl cause against the Sunnis. This might include, for example, the use 

of Sunni hadlth to show the superiority o fcAll to the first three Sunni 

Caliphs. In general, it appears that these scholars felt it necessary to justify 

their own concern with Sunni learning to a Shl(l audience which might be 

inimical to Sunnis. They seem to have considered this the most appropriate 

argument for their ShIcI interlocutors. But while the Shlcls felt the need to 

defend themselves against the Sunnis, this was not their only possible 

motivation, and al-Karakl alludes to this fact when he states that there are 

other benefits to be derived from studying Sunni works.

Many scholars considered study under Sunni teachers a reprehensible 

act. They felt that it was wrong to trust the statements or views of the 

Ships' doctrinal enemies on any topic, but especially on the law and the 

sacred texts. Furthermore, they felt that studying with Sunnis threatened to 

allow the entrance of corrupt ideas into ShlcI scholarship, something which 

could only be avoided by rigid separation. The eleventh/seventeenth- 

century ShlcI biographer al-Hurr aMAmill reports, concerning the studies of 

al-cAliamah al-Hilll, al-Shahid al-Awwal, and al-Shahid al-Thanl under 

Sunni teachers:

There is no doubt that their intentions were sound; however, 
there resulted from this (tarattaba caia dhaiik) that which is 
apparent to whoever has examined and closely followed 
ftatabbaM the books of legal methodology, legal derivation, and 
hadlth. It is clear that al-Shaykh Hasan [son of al-Shahld 
al-Thanl! disapproved of what they had done 2°3

2°3Amal al-amil. 1: 89.
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Although al-Hurr al-( Amili refrains from denouncing these scholars, he does 

blame them for corrupting ShlcI scholarship concerning law and hadlth by 

studying with Sunnis. Scholars like al-Shahid al-Thanl were thus caught 

between two critical groups. On the one hand, many Sunni scholars were apt 

to consider them heretical or unacceptable legal scholars, and on the other 

hand, many ShlMs felt that they were consorting with an enemy and using 

methods incompatible with Shi(I beliefs.

The question arises as to whether the Shl'ls wished to subvert the 

Shafi'I guild, to turn it to their own purposes once having established their 

own participation in it. Makdisi has shown how the Ashcarls infiltrated the 

Shafi*! guild and introduced rationalism and their own agenda into the guild. 

Did ShlMs endeavor to do the same? Scholarship to date has not provided 

any concrete evidence of such goals, yet to answer this question with any 

certitude would require a careful analysis of the history of Shafi'I law, a 

task which no one is likely to undertake in the near future. It is possible 

that the apparent similarities of Twelver Shl'I and Shafi'l law are in part 

the result of disguised Shlcl contributions to Shafi£I legal tradition, and it 

seems even more likely that Shicls had something to do with the various 

reports that Shaficl had Shlcl sympathies. Given the level of contact 

between the two systems, it is probably the case that influence occurred in 

both directions.

An examination of the general development of Shlcl law shows that 

there was a high correlation between legal study under Sunni teachers and 

the advancement of Shl'I legal scholarship along Sunni lines. Al-cAliamah 

al-Hilli, al-Shahid al-Awwal, al-Karakl, and al-Shahld al-Thanl all made 

innovative contributions to ShIcI legal scholarship based on their
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studied in detail, and the present study merely outlines a few of the major 

developments in this regard, but it is undeniable that they have had 

enormous impact on the history of Twelver ShI(I jurisprudence. It thus 

becomes clear that participation in the ShaficI legal guild was an important 

means towards the development of the Imami legal guild itself. The legal 

expertise gained through familiarity with the Shafi'I guild helped the ShFIs 

in their endeavors to establish and refine a legal guild of their own, on a par 

with the Sunni legal guilds. This "fifth guild" fal-madhhab al-khamis) is 

treated in Chapter Eight below.
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Chapter Seven

Taeiyyah and the Studies or ShTl Scholars with Sunnis: 

the Case of Bahfl’ al-Dln al-cAraill

While other sections of the present study treat the causes and 

motivations behind the ShTl tradition of learning under Sunni teachers, this 

chapter attempts to explain, albeit in a cursory manner, how they were able 

to do so. Evidence that ShIcIs studied in predominantly Sunni environments 

automatically raises the question whether this was frequent to the point of 

being ordinary, and whether, by emphasizing the fact that these Shici 

students were studying with their doctrinal enemies and assuming that they 

were subjecting themselves to danger, this methodology has created a 

problem which did not exist on the practical level. It therefore becomes 

necessary to evaluate the danger involved in such study and the importance 

of keeping one's Shlcism a secret in a Sunni environment. In other words, 

one needs to ask whether Shiism  was in fact a serious stigma in the 

academic environment. Within the framework of this study, an attempt to 

answer this ancillary question is an important step towards reaching an 

understanding of the relationship between ShFl and Sunni jurisprudence on 

the level of the educational establishment, and not simply on the level of 

legal theory.

As explained in Chapter Four, Islamic sects occupy a precarious legal 

position. The intermediate status afforded to Christians and Jews is, at least 

in theory, unavailable to Muslim sectarians. A Muslim sectarian is either 

accepted as a believer fmu*min). in which case he is accorded full rights in 

the community, or an unbeliever (kafir). in which case all his rights are
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jurists allow that he should be asked to repent berore being executed; others 

do not allow him that opportunity. Islamic law does not recognize any 

middle ground, because heresy within Islam is tantamount to apostasy, and 

apostasy is a capital offense. As Bernard Lewis notes, the practice of Islam 

concerning the punishment of heretics was less severe than its theory,1 and 

such scholars as al-Ghazail advised their colleagues to refrain from accusing 

fellow Muslims of heresy whenever possible.2 Nevertheless, the trial and 

execution of Muslim sectarians has not been a rare phenomenon in the 

history of Islam. For example, a number of ShFls were executed in Mamlok 

Damascus, including al-Shahld al-Awwal, who was tried and executed as a

1 Bernard Lewis, ‘The Significance of Heresy," 59.
2Favsal al-tafriaah. 15.
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heretic in 786/1384. In the square just below the citadel, he was put to 

death by sword, and his body crucified, stoned, and, finally, burned.3 

Given the danger involved in an accusation of heresy, it is not 

surprising that Islamic sects developed a variety of methods to protect 

themselves by concealing from the majority doctrinal differences or 

allegiance to a heterodox group. One such method was the establishment of 

a hierarchy in which only those initiated into higher levels could gain access 

to the esoteric teachings of the Taith, as found in Isma'llism and its historical 

off-shoots, the <Alawls or Nusayrls and the Druze. For example, adherents

3Muhsin al-Amln, Acvan al-Shicah. 10: 60-61; Ibn Qatfl Shuhbah, 
Tarikh Ibn Pad! Shuhbah. 134-35. The execution of al-Shahld al-Awwal 
seems to have been the result of a continuous concern of the Mamluks to 
control ShM groups around Damascus and especially near the 
Mediterranean coast in the area which is now Lebanon. Mamlok military 
expeditions were sent against the ShMs and Druzes of Kisrawan in 
691/1292, 699/1300, and 704/1305. Hasan ibn Muhammad al-Sakaklnl, a 
ShM and the son of a Damascene scholar of considerable merit, was 
sentenced to death as a heretic and beheaded in the SQq al-Khayl on 11 
Jumada 1,744/October 1, 1343. [Ibn Hajar aMAsqaiani, al-Durar 
al-kaminah. 2: 34] In 756/1355, an Iraqi ShM was arrested at the 
Umayyad mosque in Damascus and executed. In 768/1367, another ShM, 
named Mahtmod ibn Ibrahim al-Shirazi, was executed. On 25 Jumada II, 
7 64 /April 12, 1363, the MamlOk viceroy Sayf al-Dln QushtamDr issued a 
decree against the ShMs of Beirut, Sayda, and the surrounding district See 
Urbain Vermeulen, 'The Rescript Against the ShMtes and Rafidites of Beirut, 
Saida and District (764 A.H./1363 A.D.)." Orientalia Lovanensia Periodica 
4(1973): 169-75; Henri Laoust, Les schismes dans I'islam. 259; idem.. Essai 
sur les doctrines soriales et nolitioues de Takl-d-Din Ahmad b. Taimiva. 60. 
It seems that the MamlOks were worried that the ShMs would ally or 
cooperate with Mongol or Christian powers. In fact, Ibn Taymiyyah accuses 
the ShMs of doing just that, and cites this as additional proof that the ShMs 
are inimical to Islam and the Muslim community. While it is clear that 
political motives and fears for security entered into many of these 
executions and other actions, there is no doubt that these individuals were 
executed as heretics, and were charged and tried within a framework 
provided at least in part and justified by the religious establishment.



www.manaraa.com

205
of the Druse religion are divided into two distinct categories, juhhal. or 

"ignorant ones," and ^uqqai. or "sages." Only the cuaaal are allowed to read 

the sacred texts of the religion and attend the khalwah. or secret ceremony 

of worship. Another such method is taaiyyah (literally, "caution"), the 

principle of precautionary dissimulation, whereby Muslim sectarians are 

allowed to deny their beliefs when to do otherwise would put them in 

danger. The sect most widely recognized for use of taa iw ah  is that of the 

Twelver ShMs.

Taoiwah is an accepted principle in Sunn! Islam.** Its use is based on 

the interpretation of several Quranic verses, including verse 16: 106 in 

particular: "Whoever expresses disbelief in God after having accepted belief 

[will suffer greatlyl-except him who is forced while his heart is still at peace 

in b elief. . This verse is taken to refer t o c Ammar ibn Ylsir, a Companion 

of the Prophet who outwardly denied Muhammad's prophesy and 

worshipped pagan idols in order to protect himself while in Mecca. The 

verse is interpreted to mean that a Muslim may deny his faith or violate 

Islamic law if his life is threatened.? For Twelver ShMs, tao iw ah has more 

extensive applications, and some have taken this principle to be a crucial 

doctrine and fundamental characteristic of ShMsm.6

Von Grunebaum gives an extremely unsympathetic portrayal of 

taaiw ah  as practiced by the Twelver ShMs:

4Ignaz Goldziher, "Das Prinzip der takiyya im Islam," Gesammelte 
Schriften. 5 vols., ed. Joseph Desomogyi (Hildesheim: Georg 01ms 
Verlagsbuchhandlung, 1970), 5: 59.

5Goldziher, "Das Prinzip der takijja im Islam," 59-60.
^Goldziher. Introduction to Islamic Theology and Law. 180-81; Stan 

Kohlberg, "Some Imaml-ShM Views on Taqiyya," Journal of the American 
Oriental Society 95(1975). 396-97.
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Intransigence and intolerance are made particularly unpleasant 
bv the doctrine of taaiw a. . . . The ShM is bidden to act like 
a Sunni when dominated by a Sunni government. The 
injunction met with sufficient response to imbue medieval 
Shiism with a most unattractive flavor of moral ambiguity. The 
ShM in non-ShM territory lives the life of a conspirator. He 
curses in private whom he joins in public. The laws of morality 
are valid only within the conventicle. . . . A blend of self-pity 
and self-righteousness, unmeasured hatred and unmeasured 
devotion, made up the atmosphere surrounding the Friends of 
the Household.7

Von Grunebaum has little sympathy for this persecuted minority, and fails to 

see that taa iw ah  embodies a very natural response to socio-political 

oppression and the legal consequences of heresy in Islam. Taaiwah. 

furthermore, is not unique to ShMsm; it is in fact a pattern of behavior 

employed by nearly any stigmatized group in society, whether it be 

homosexuals, prostitutes, religious or ethnic minorities, etc.

While Twelver ShM taaivyah has been discussed in modern 

scholarship,8 research has concentrated on a limited number of issues 

treated in hadlth and legal texts. Kohlberg, for example, has consulted an 

impressive number of ShM original sources for his study on taaiw ah. 

including the hadlth works aMCulaynl's al-Kafl. Ibn Bab away h al-Qumml's

7Gustave R von Grunebaum, Medieval Islam: A Study in Cultural 
Orientation. 2nd ed. (Chicago: University of Chicago Press, 1934), 190-91.

8Ignaz Goldziher, "Das Prinzip der takijja im Islam," Gesammelte 
Schriften. 5 vols., ed. Joseph Desomogyi (Hildesheim: Georg 01ms 
Verlagsbuchhandlung, 1970), 5:59-72; R. Strothmann, art. ’Takiyya" El 1,4: 
628-29; Egbert Meyer, "Anlass und Anwendungsbereich der taqiyya," Per 
Islam 57 (1980): 246-80; Muhammad Husayn Tabfltaba*!, Shicite Islam. 
223-25; Etan Kohlberg, "Some Imaml-ShM Views on Taqiyya," journal of 
the American Oriental Society 95(1975): 395-402.
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Man la vahduruho l-faolh and cUvOn akhbar al-Rida. al-MajlisI's Bihar 

al-anwar and Mir?at al-{uaDl. legal works such as al-Muhaqqiq al-Hilll's 

al-Mukhtasar al-nafic. and other ShM texts including al-Shaykh al-Mufld's 

Awa’il al-maaalat and al-Shaykh al-TUsI's al-Tibyan It tafslr al-Out°fln. The 

ideas expressed in such sources derive, for the most part, from the section 

devoted to the topic of taaiw ah in al-Kulaynf s famous compilation of ShM 

hadlth. al-Kafl .9

Many of the twenty-three hadlth reports which make up the section 

on taaiw ah  in al-Kafl stress the importance of tao iw ah and its central 

position in the ShM faith. They include such statements as 'T aaiw ah  is 

part of God’s religion" (at-taaiyvatu min dini 'LlahViQ ’Taqiyyah is part of 

my religion and that of my ancestors" (at-taoiw atu min dim wa-dlni 

ab an ):» "In taoivyah lies nine tenths of the religion." (inna tiscata acshari 

'd-dini fi ’t-taa iw ah ):12 and "He who has no taaiw ah  has no faith." (la 

Imana li-man la taaiw ata lah).1̂  The Imams are depicted as exhorting the 

believers to practice taaiw ah. Jacfar al-Sadiq is reported as asking the 

rhetorical question, "What is there which pleases me more than taqiyyah?" 

(w a-aw u shav?in aaarru li^avnl min at-taaiw ah?)l4 and stating "By God, 

there is nothing on the face of the earth more pleasing to me than taaiw ah" 

fwfl 'T.iahi ma caia wajhi 'l-ardi shay?un ahabbu ilavya min at-taa iw ahM5

^Muhammad ibn Ya'qDb al-Kulaynl, al-Kafl. 10 vols. (Tehran: Chap- 
khanah-yi haydarl, 1961), 2:217-21.

IQal-Kafl. 2: 217.
t t al-Kafl. 2:219.
l ^al-Kafl. 2: 217.
t Sal-Kafl. 2: 217-19, 221. This statement appears in several of the 

hadlth s. and some of the versions give din in plaoe of im an.
Hal-Kafl. 2: 220.
I5al-Kan.2:217.
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and "Whoever has taaiw ah  will be raised up by God, and whoever does not 

have any taaivyah will be put down by God. '16 Taoiwah is thus portrayed 

as a crucial obligation of the believer and a necessary part of the religion.

The hadlth s show that taaiyvah is employed to avert danger not only 

from oneself, but also from the sectarian community and its leader, the 

Imam. One hadlth. emphasizing the importance of taaivyah for an 

individual's safety, states, ’T aaiw ah is the shield of the believer and his 

fortress."17 Jacfar al-Sadiq is reported as addressing the following warning 

to the ShFls:

You among the generality of the people are like bees among 
birds. If the birds only knew what lies hidden inside the bees, 
they would not leave any of them uneaten, and If the people 
only knew what lies hidden inside you, that is, that you love the 
descendants of the Prophet, they would eat you with their 
tongues and heap invective upon you, both in secret and in the 
open.18

Many hadlth s in the section on taaiw ah  as well as a following section on 

kit man, or "secrecy," stress the importance of concealing the identity of the 

Imam from outsiders. Jacfar al-Sadiq is reported as saying, "He who 

broadcasts our situation is like he who denies us."19 One hadlth portrays 

cAll addressing his followers from the minbar at the mosque of Kofah and 

telling them that they should insult him and renounce him if forced to do

l 6al-KflfI. 2: 217.
17ai-KafI. 2: 221.
18aMCafl. 2: 218.
^al-kan . 2: 224.
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so 20 In another hadlth. ja 'fa r al-Sadiq praises a believer for pretending not 

to recognize him in public 21

A key idea in the use of taa iw ah  is that the actions of any member of 

the community reflect on other members of the community, so that one must 

be careful to avoid acts that will put other members of the community, or 

the Imam himself, in a compromising position. One hadlth attributed to 

Ja'far al-Sadiq states this explicitly, drawing a comparison between the Shlcl 

community and a family:

Take heed not to do anything for which they will reproach us, 
for the bad son brings blame upon his father through his 
actions. Be an adornment for him to whom you have sworn 
allegiance, and not a mark of shame 22

In sociological terms, this hadlth emphasizes the fact that ShFism is a tribal 

stigma. The ShTl believer therefore performs taaiw ah  not only for his own 

safety, but also for the welfare or the stigmatized community in society at 

large.

Related to this topic is the question as to whether taa iw ah  is allowed 

or required. One hadlth depicts two SbTI believers from KOfah who are 

given the choice between renouncing CA11 and death. One renounces CA1I 

and is spared, while the other refuses and is killed. The hadlth comments 

that the first man, who performed taaiw ah. did nothing wrong according to 

the religion, while the second man, as a martyr, will ascend immediately to

2<>al-Kafl. 2: 219.
2* al-Kafl. 2:219.
22al-Kafl. 2: 219.
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heaven.23 A typical ShM view holds that taaiyvah is obligatory if there 

exists a definite threat of useless death and permissible if there is not 2* The 

Shi1 Is' main justification for the obligatory use of dissimulation is that it not 

only prevents useless loss of the life or property of the individual 

performing dissimulation, but also reduces the risk to his co-religionists, the 

sectarian community at large.2?

Hadlth and legal sources address circumstances which limit or prevent 

the use of taa iw ah . Taaiw ah is sometimes forbidden because of other 

over-riding principles. Hadlth s state that one may not drink wine out of 

taaiw ah.26 and that one can not kill anyone out of taoivyah. for taa iw ah 's 

purpose is to protect lives 27 Later scholars have added that one must not 

use taaiw ah  if it results in the spreading of falsehood and injustice 28

Concerning the circumstances which require taaiw ah. a modern Shlcl 

scholar holds that ShMs are enjoined to conceal their sectarian allegiance 

when to reveal it would put their own lives, the lives of the members of 

their family, their wives' or other female relatives' honor, their property, or 

their co-religionists in definite danger 20 It is recognized that in terms of 

actual practice, taoiw ah was most often used in territory dominated by a 

Sunni government.30 One hadlth attributed to Muhammad al-Biqir, the fifth

^Kohlberg, "Some Imfiml-ShM Views on Taqiyya,” 401.
2?Goldziher, ' Das Prinzip der takijja im Islam,” 65-66.
26ai-Kafl. 2:217.
27al-K5fI. 2: 220.
28kohlberg, "Some Imaml-ShM Views on Taqiyya," 399, 401; Egbert 

Meyer, "Anlass und Anwendugsbereich der taqiyya," 254-56,261, 270-71.
2°Muhammad Husayn Tabliaba5!, ShMte Islam. 225.
3°Kohlberg, "Some Imaml-ShM Views on Taqiyya,” 397; Von 

Grunebaum. Medieval Islam. 190-91.
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Imam, states this explicitly: "Go along with them outwardly but oppose them 

inwardly when power is in the hands or fools." (khaiitohum bi 

l-barrgniwah. wa khaiifohum bi ’l-juwwflniwah. idha fcanat il-imratu 

sibvaniwah).31 The term dar al-taaiw ah ('The Abode of Taaivyah"). 

modeled on similar terms such as dar al-islgm. dar al-lman. and dar al-kufr. 

has been used in ShM legal texts to denote such a r eg io n .3 2  a  specific term, 

al-muttaaa minhD. is used to refer to the interlocutor in whose presence one 

performs taaiyvah. This may include unbelievers, Sunnis, rulers, jurists, 

judges, and the common people.33 There are few detailed discussions of the 

exact circumstances which require performance of taa iw ah  in legal sources, 

but a hadlth attributed to Muhammad al-Baqir gives the principle that the 

individual believer must use his own judgment in deciding when to do so:

"He who is compelled Ito use taaiw ahl knows best when (the need to use] it 

befalls him" (sahibuha aMamu biha hlna tanxilu bih).34

The actual substance of taoiwah. i.e.. the specific information which is 

being concealed or falsified, is designated in some legal sources by the term 

al-muttaaa fihi.35 Concerning the substance of taaivyah. a number of 

hadlth s. including some of those mentioned above, show that one secret 

which the ShM believers are urged to keep is their allegiance to the 

descendants of the Prophet and especially to the Imam of their time. In 

other words, they may deny that they are ShFIs. The modern scholars who 

have treated taaiyyah agree that the principle of taa iw ah  allows one to do

32Kohlberg, "Some Imaml-ShM Views on Taqiyya," 397.
33Meyer, “Anlass und Anwendungsbereich der taqiyya," 252.
34al-KflfI. 2:219.
SSMeyer, "Anlass und Anwendungsbereich der taqiyya," Per Islam 57 

(1980), 252.
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two things: deny one's faith, or violate individual points of law to follow 

majority practice, as in performing prayer or ritual ablutions. Thus, the 

substance of taaiw ah is generally seen as being limited to expressions of 

belief and ritual practices.36

Several hadlth s contained in al-Kafl point to a more extended view of 

taoiyvah. As mentioned above, it is an accepted principle that the decision 

to use taaiw ah  is based on personal judgment. Two hadlth s attributed to 

Muhammad al-Baqir indicate that taa iw ah  is to be applied to anything in 

which coercion or necessity is involved. They read, 'T aaiw ah is to be used 

in every necessity."*7 and “Taaiw ah is to be applied to everything to which 

man is compelled."*8 In one hadlth. jacfar al-Sadiq urges the ShMs to pray 

In the gatherings of the Sunnis, visit their sick, and attend their funerals, in 

short, to participate in their social life.39 Thus, ShMs are urged to blend as 

completely as possible into the Sunni community, and even to be exemplary 

members of it. He adds, "Do not let them do any good before you, for you are 

more worthy of it than they.'*8 Another hadlth warns, "Beware the 

consequences of slip-ups.”41 This statement is particularly interesting in 

that it implies that taa iw ah  is not a single statement or action during a time 

of duress, but rather a careful and sustained performance which might 

involve many different actions. In line with these hadlth s. Goldziher states

36coldziher, ‘Das Prinzip der takijja im Islam," 59-60,63; Kohlberg, 
"some Imaml-ShM Views on Taqiyya," 399; Tabataba*!, ShMte Islam. 223. 

*7al-KafI. 2: 219. The text reads, "at-taqiwatu fl kulli darOrah." 
38ai-Kan 2: 220. The text reads, "at-taaiyvatu fl kulli shaven 

vudtarru ilavh ibnu fldam."
*9al-KafI. 2: 219.
4Qal-KafI.2:219.
41 al-Kafl. 2:221. The text reads, "IhdharO cawaoib al-(atharat."
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of the ShM believer, "In a region ruled by his enemies he must speak and 

act as though he were of their number in order not to draw down peril and 

persecution on his comrades.'42

Taoiyyah is not merely an abstract principle buried in legal texts. It is 

an important part of daily life for many Muslim sectarians, a method which 

must be performed not only in a legally correct manner, to avoid sinful acts, 

but also in a convincing manner, to avoid bodily harm and promote the 

economic success and social welfare of the sectarian community. While it is 

important to understand the theory behind the principle, it is clear that the 

theoretical texts leave a great deal unsaid. A moment's reflection on the 

problems minorities in general face will suffice to demonstrate that a 

different approach is necessary. For a ShM to pretend to be a Sunn! takes 

more than a simple statement to that effect. It requires a sustained act 

which might require hundreds of individual statements and actions of 

different types, many of which might have little to do with expressions of 

belief or ritual practice per se. A ShM may have to give a different name or 

place of origin if to reveal his actual name or place of origin would make him 

suspect. He might have to disguise his accent or adjust his speech patterns 

to avoid giving away his membership in the minority community. He might 

even have to give an altered version of his life-history, or invent narratives 

to explain away any inconsistencies in his performance of tao iw ah . The 

juridical texts say little about the exact circumstances under which taa iw ah  

should be performed; they say even less about how one is to do this in a 

convincing manner, should the need arise. To gain a more complete

42Goldziher. Introduction to Islamic Theology and Law. 181.
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understanding of the principle oT taaiw ah. it is important to examine 

specific examples of its use.

The only research to date which has attempted to examine taa iw ah  as 

practice is that of Aharon Layish in his recent article, "Taaiwa among the 

Cruzes.'*) Layish stresses the fact that taa iw ah  is a complex behavioral 

pattern and involves a sustained and careful act. A Druze tradition 

attributed to al-Hakim states, "Keep me in your hearts but wear what is 

proper to wear and represent yourselves (tazgharO), to the best of your 

ability, as wholly belonging to that religion [Christianity or Islam].1*4 A 

manual of the Druze faith requires Druze fathers to teach their sons how to 

adapt to the environment.*? Layish's main focus is the application of family 

law in modern Israel, and he finds that the Druze have long paid lip-service 

to the Hanafl school as regards family and inhertance law, while 

nevertheless following, in many cases, contradictory or distinctly Druze 

practices.*6 For example, they claim to follow Hanafl law in matters of 

inheritance, but this only applies to cases where a will is not used. Wills are 

not only permissible but unrestricted in Druze practice, as opposed to Sunni 

law, and it rarely happens that the Hanafl rules are actually enforced, since 

a will is usually produced.*7 This superficial adherence to the Hanafl legal 

system is a tradition remaining from the Ottoman period, when the Hanafl 

school of law held a privileged position in the state. In modern Israel, the 

need to adhere to Hanafl law has since passed, and the Druze have

*3Aharon Layish, ’T aaiw a among the Druzes," Asian and African 
Studies 19(1985), 245-81.

**Layish, ’T aaiw a among the Druzes," 251.
*?Layish, ’T aaiw a among the Druzes," 252.
*6Layish, ’T aaiw a among the Druzes," 257-71.
*7Layish, 'T aaiw a among the Druzes," 260-61, 270-71.



www.manaraa.com

215
introduced measures which reduce its influence on their law. Layish 

concludes, "Taaiwa is a dynamic, not a static, doctrine; adaptation and 

assimilation to the environment are not one-time acts but continuous 

processes determined by changing circumstances of place and time.”48

Taaiw ah is identical to the sociological term "passing," the strategy 

that a stigmatized individual adopts in trying to hide his stigma and blend in 

with "normals." The dynamics of taaiyyah in practice show remarkable 

similarity to the phenomena Erving Goff man describes in one chapter of his 

work on stigma, entitled "Information Control and Personal Identity.'49 The 

question which faces the performer of taaiyyah is that which faces the 

stigmatized individual trying to hide his stigma: in Goffman's words, 'To 

display or not to display; to tell or not to tell; to let on or not to let on; to lie 

or not to lie; and in each case, to whom, how, when, and where."5o The case 

study below shows some of the strategies one historical figure used in this 

situation.

Educational Taaivyah
The following discussion will examine one type of taaiw ah. which I 

have chosen to term "educational taaiyyah." as actually applied within

48Layish, "Taaiwa among the Druzes,” 261. Layish also mentions 
other types of taaivyah practiced by the Druze without exploring them in 
detail. He states that the Druze most oTten pretend to be Muslims, and are 
often considered a Muslim sect, though in his view they adhere to a quite 
distinct religion; that some Druze converted to Christianity in the Levant in 
the 1830s to avoid conscription into the Egyptian army; that some became 
Muslims to avoid conscription into the Israeli army but re-adopted the Druze 
religion when they were conscripted nevertheless, [p. 274] Some Druze in 
Israel pretend to adopt Judaism and take Hebrew names for economic 
reasons, and later change their name back to the original, [p. 274]

*9Stigma. 41-104.
5°Stigma. 42.
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Twelver Shiism. It is my contention that tao iw ah played a particularly 

important role in the ShlcI tradition oT study under Sunni teachers 

discussed in the previous chapter, especially since such Shi*! scholars 

studied doctrinally marked subjects, such as hadlth. fioh. and usDl al-fiah. 

and studied in exclusive institutions, the Sunni madrasahs of major Islamic 

cities. One indication of the extensive use of tao iw ah on the part of Shi*I 

scholars in such situations is the statement made by Ibn al-Labban, one of 

the Sunni teachers of al-Shahld al-Awwal, mentioned in the previous 

chapter:

He was an accomplished scholar in law, syntax, and recitation of 
the Qur’an. He was my fellow for a lengthy period, and I never 
heard from him anything contrary to the Sunnis.*1

This statement shows that al-Shahld al-Awwal dissimulated his ShFism 

while studying under Ibn al-Labban in Damascus. It points out that even 

though their relationship lasted for a long time (muddah madldah). perhaps 

a considerable number of years, Ibn al-Labban saw no evidence whatsoever 

that his student was a ShFl. This was clearly a sustained performance of 

taaiyyah on al-Shahld al-Awwal's part.

A well-known example of educational taaiyyah is that of the 

nineteenth-century reformer, Jamai al-Din ai-Afgham (1254-1314/1838- 

97), who claimed to be from Afghanistan while teaching Sunni students in 

Cairo and elsewhere in order to conceal the fact that he was actuaUy an 

Iranian ShTI. Nikki Keddie has written a detailed study of al-Afghanls 

career and noted his use of taoiw ah. saying that it "would come most

51 Muhammad al-jazarl, Ghavat al-nihSyah. 265.
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naturally to a Persian, whose religious education taught the need to hide 

one's beliefs before outsiders.“32 The ShJ*I scholar Muhsin al-Amin gives 

the following assessment of al-Afgham’s concealment of the fact that he was 

Iranian:

If it were not for this, he would not have been named "the Sage 
of Islam" or "the Philosopher of the East," nor would he have 
attained such great fame, nor would the Grand Vizier CAU Pasha 
have received him in Istanbul with such respect or honored him 
in such an unprecedented manner, nor would ministers and 
princes have honored him so, nor would he have been 
appointed a member of the Academy of Sciences fmajlis 
al-macarif). nor would the Egyptian government have paid him 
a monthly stipend of one thousand Egyptian piasters, nor would 
al-Shaykh Muhammad cAbduh have been able to associate with 
him, study under him, or adopt him as a spiritual mentor and 
close friend, and so on."53

Thus, in Muhsin al-Amin‘s view, al-Afghani's use of tao iw ah was a natural 

response to systematic discrimination against ShFls.

For all al-Afghanl's political schemes and idiosyncrasies, his use of 

educational taoiw ah was not an isolated example in ShiM intellectual 

history. Awareness of the workings of educational tao iw ah is crucial for an 

understanding of the development of Shft scholarship in many fields, as 

well as an understanding of the socio-political dynamics of Muslim sectarian 

communities in both the medieval and modern Islamic world. The use of 

educational taoiw ah is sometimes glossed over by the Shills themselves, 

perhaps because it is damaging to their sense of pride, or because they feel

52Sawid lamal at-Din a I-Afghani: A Political Biography (Berkeley: 
University of California Press, 1972), 10, 18,431- 

53Muhsin al-Amln, Acvan al-shFah. 4:207.
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that it ought not to be public information. While the doctrine of taoiw ah 

allows the ShFl believer to conoeal his sectarian allegiance, it is nevertheless 

disturbing to many ShFI scholars to think that some of their greatest 

luminaries denied their faith or lied in order to study with their doctrinal 

enemies. Such scholars would rather not admit that the great S ttfl jurists 

derived many of their ideas from Sunni sources or that Shft scholars 

humbled themselves and employed deception or other forms of subterfuge 

in order to gain that knowledge, particularly when some Sunnis consider the 

ShFl abuse of dissimulation itself as one of their great heresies.

The Case of Bahft’ al-DIn al-cAnilI
It is my aim to look at taaiyyah in practice, using as an example the 

ShFl scholar Baha5 al-Dm al-<£mill (d. 1030/1621). Also known as 

al-Baha^l or al-Shaykh al-Baha*!, he had the curious fortune to be recognized 

by many Sunnis as a Sunni while at the same time serving as one of the 

foremost juridical authorities in the officially ShFl Safavid empire. Many of 

his actions reveal remarkable similarities to those of al-Afghani. An 

examination of his studies with Sunni teachers in Ottoman territories will be 

undertaken to show that he used tao iw ah primarily for purposes of 

teaching and study, and to throw some light on the particular methods he 

used in doing so. An analysis of taaiyyah as applied by al-Baha3! should 

reveal methods which are not particular to him but which have been used 

by other ShFl scholars throughout history.

Ai-Baha5! was the son of Husayn ibn cAbd al-Samad al-(Amill (d. 

984/1576), a native of the town of Jubac in jabal <Amil and the student and 

companion of al-Shahld al-Thanl. Al-Bahi5! was born in Ba'labakk on 27 

Dho 'l-Hijjah, 953/February 16, 1547. When he was still a youth, his father
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Isfahan, where al-Baha>I was betrothed to the daughter or CAU Minshar ibn 

Hilai al-Karaki,5* the shavkh al-islam (chief jurisconsult) of the city. Shah 

Tahmasb (930-84/1524-76) then summoned flusayn to the capital, Qazvin, 

and appointed him shavkh al-islam there. After having served as shaykh 

al-islam in Qazvin, Mashhad, and Herat for about twenty years, Husayn left 

Iran to perform the pilgrimage, leaving his son behind. He died on 8 RabT I, 

984/June 5, 1576, in Bahrayn, several months after completing the 

pilgrimage.55 Al-Bahtf's father-in-law cAll Minshar died just five days 

later, on 13 Rabl* I, 984/June 10, 1576, and al-Baha5! replaced him in the 

post of shavkh al-islam of Isfahan.56 The importance of his post was greatly 

enhanced when ShahcAbbas (996-1038/1587-1629) made Isfahan the 

capital of the empire in 1005/1597, and al-Baha5! became the foremost

glRivad al-(ulama>. 4: 283-85, 5:94.
55Rivad al-culama?. 2: 109-10.
SSRivad al-culama>. 4:284; Iskandar Beg MunshI, Tarlkh-i ‘alam-ara- 

vi cAbbasl. 2 vols. (Tehran: Chapkhanah-yi gulshan, 1971), 1: 156.
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religious authority in the empire for most of Shahc Abb as' reign. Al-Baha5l 

died in Isfahan in 1030/1621.5?

The extended journey in Ottoman territory which al-BahaT undertook 

ca. 991-93/1583-85, at a time of sectarian strife, demonstrates his 

willingness to undergo great personal danger in the pursuit of learning. As 

will be seen below, the accounts of al-BahaTs travels focus on his concern 

for secrecy, and some make it seem that he was unnecessarily secretive and 

overly cautious. Literally traveling through a war zone, he had good reason 

to practice tao iw ah . The death of Shah Tahmasb in 984/1576 and the 

murder of his son and successor, Shah Isma‘11 II (984-85/1576-77) in 

Ramadan 985/November 1577 had left the Safavid empire prey to factional 

rivalry, and the Ottomans were quick to take advantage of the weak Safavid 

central authority to make advances into the western border provinces. The 

Ottomans first launched their campaign in Muharram 986/March 1578. That 

year, they subdued most of Georgia and northern Azerbaijan, taking Tiflis, 

Shirvan, and Erivln. In 987/1579, they rebuilt the fortress at par? on the

5?For a general biography, see the following works: YDsuf al-Bahram, 
Lu>iuJat al-Bahravn. pp. 16-23: Muhammad ibn al-flasan al-flurr al^AmiU, 
Amal al-amil. 1: 155-60; Mlrza cAbd Allah Afandl al-Isfahinl, Rivad 
al-culama>. 5: 88-97; al-Khwansarl, Rawdat al-iannat. 7: 56-84; Muhammad 
al-Muhibbl, Khulasat al-athar fi acvan al-aarn al-hadl cashar. 4 vols. (Beirut: 
Dar sadir, 1970), 3:440-55; Iskandar Beg Munshi, Tarikh-i t aiam-ara-yi 
1 Abbasl. 1: 155-7, 2: 967-8; Andrew Newman, 'Towards a Reconsideration of 
the ‘Isfahan School of Philosophy': Shaykh Bahai and the Role of the Safawid 
cUlamaV* Studia Iranica. 15 (1986), 165-198; C. E. Bosworth, Bahaa al-Dln 
al-tAmill_and His Literary Anthologies (Manchester, England: University of 
Manchester, 1989); Htan Kohlberg, art. "Baha> al-Dln cAmell," Encyclopaedia 
Iranica (1989); Muhammad al-Tonjl, Baha* al-Dln al-cAmill: 
adlban-shaHran^aliman (Damascus: Manshorat al-mustashariyyah 
al-thaqafiyyah 11 ‘1-jumhDriyyah al-islamiyyah al-Iraniyyah, 1985). See also 
my forthocoming study, “A Biographical Notice on Baha5 al-Dln al-cAmillt" 
Tournal of the American Oriental Society. 111(1991).
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frontier to serve as a base, and in the following years they fortified the other 

citadels under their control. Although Safavid forces gained some temporary 

victories, they lost a major battle in RabF 991 /May 1583. allowing the 

Ottomans to maintain their hold on the region. In 993/1585, the Ottomans 

advanced once more, capturing Tabriz, the provincial capital, in Ramadan 

993/September 1585 and occupying all of Azerbaijan. The occupation would 

last until Shah c Abb as reconquered the province over twenty years later. 

When al-Baha*! set out on his trip into Ottoman territory, the Ottomans had 

already been in Azerbaijan for several years, although they did not capture 

Tabriz until after his return.

Sectarian tension within the Safavid empire had reached new heights 

during the short and bloody reign of Shah lsmacll II, who unsuccessfully 

attempted to implement many pro-Sunni policies, outlawing the cursing of 

AbQ Bakr and cUmar, and removing references to CAU from the coinage, just 

a few years before al-Baha^'s journey. This tension was aggravated by the 

ensuing Ottoman campaigns in Azerbaijan. Given that Husayn ibn Hasan 

al-Karakl (d. 1001/1593), shavkh al-islam. or chief jurisconsult, of the 

capital Qazvin and top religious authority of the empire, declared all non- 

Twelvers unbelievers,58 it is difficult to imagine that study under Sunni 

teachers was encouraged during this period. Writing in jumada II, 989/July, 

1581,59 just two years before al-B abac's journey, Mlrza MakhdOm (d.

SQMlrza MakhdOm al-ShlrazI, al-Nawaqid, fol. 102a. Though Mlrza 
MakhdUm's report may be somewhat biased, it is indicative of the intensity 
of the conflict between Sunnis and ShFls during this period. Nevertheless, it 
is perfectly likely that Husayn ibn Hasan al-Karaki, who was strongly 
supported by the Qizilbash because of his extremism, actually espoused this 
opinion.

59al-Nawaqid, fol- 131 b.
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995/1587), a former sadr. or minister, oT Shah IsmacIl II who had escaped 

to the Ottoman empire after the latter's murder, predicted on astrological 

considerations that either 990 A.H. or 991 A.H. would be a propitious year to 

rid the world of Shlcism, obviously, in this context, coterminous with the 

Safavid state.60 While Mlrza Makhdom's prediction was as much an effort 

on his part to curry favor with the Ottoman Sultan Murad III (982- 

1003/1574-95) and so promote his own career as an expression of popular 

opinion, it must have been calculated to harp on sentiments current at that 

time. Because Shiism  had come to be associated with the Safavid political 

threat to the Ottoman empire, communication between Sunni and ShFl 

scholars had become increasingly difficult.

Al-Baha^l knew of this tradition through his father and his father's 

teacher, al-Shahld al-Tham, who had traveled to Damascus, Cairo, and other 

cities in Ottoman territory to study with Sunni scholars, but he had not been 

able fully to take part in the tradition himself. He had grown up in the 

officially ShFl Safavid empire, where Sunnis were persecuted, and where it 

was difficult for Sunni learning to survive, except in fields unmarked by 

doctrinal considerations, such as grammar, astronomy, and mathematics. 

Mlrza MakhdOm considered one of the ShFls' great heresies the fact that 

they rejected outright the six well known compilations of Sunni hadlth. 

including the Sahlhs of al-Bukhlrl and Muslim.6! He states that it has been 

impossible to study "real"—i.e.. Sunnl-fioh. hadlth. or tafslr in Iran ever 

since the establishment of Safavid rule in 907/1501, and that if a Sunn!

6°al-Nawaqid, fols. 131 b -132a. 
6tal-Nawaqid, fols. 98 a-b.
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work on one or these subjects were found in someone's house, the entire 

house would be burned down along with the book.62

Although al-Baha*! was aware or even over-sensitive to the dangers, 

he showed great persistence in engaging in exchanges with Sunni scholars, 

as adversaries in debate, as colleagues, as teachers and students, following, 

almost literally, the footsteps of his father and al-Shahld al-Thinl. When the 

latter two had traveled to Cairo in 942-43/1535-37, they had studied tafsir 

and fiah with the leader of the BakrI SDfl order, AbO 'l-Hasan al-Bakrl (d. 

9 5 3 /1 5 4 6 - 4 7 ) .* 3  When al-Bahl*! was in Cairo, he met with AbO 'l-Hasan’s 

son, Muhammad al-Bakrl (d. 993/1585),64 and wrote a long panegyric poem 

in his honor. In 948/1542, al-Shahld al-Tham had made a short trip from 

jabal cAmil to Jerusalem and reoeived an ijazah from Shams al-Dln Ibn Abl 

‘l-Lutf a l-M a q d isI .65 A1-Bah2*1 received an ijazah for the Sahlh s of 

al-Bukharl and Muslim as well as two works of tafsir from al-Maqdisi’s son 

Muhammad in 992/1584, over forty years later 66 Thus, in at least two 

cases, al-Bahi’I specifically sought out the descendants of the scholars his 

father and al-Shahld al-Tham had met in their own travels over forty years 

before. The fields he studied and discussed during his travels included not 

only those which were doctrinally neutral, such as poetry and mathematics, 

but also fields which were doctrinally marked, such as hadlth. That Sunni

62al-Nawaqid, fol. 99 a.
63<AlI ibn Muhammad aHAmill, al-Durr al-manthOr. 2: 163-5-
6*For a biography of both Muhammad and his father AbO al-Hasan, 

see Muhyl al-Dln cAbd al-Qadir ibn cAbd Allah aMAydarOsI, al-Nor al-safir 
(an akhbar al-oarn al-cashir. ed. Muhammad Rashid al-Saffar (Baghdad: 
al-Maktabah aMarabiyyah, 1934), 414-32.

6 ? al-Durr al-manthDr. 1: 169-70.
66This iiazah will be discussed in greater detail below.
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learning had a considerable effect on al-BahaTs thinking is indicated by 

many passages in his later works, including a statement in his work on 

hadlth criticism. al-Wajizah ['The Succinct Treatise'1!, in which he made it 

clear that he was familiar with Sunni as well as ShFl hadlth.

The hadlth s transmitted from them [the Imams] contained in 
the books oT the ShFis are many more than those in the six 
Sihahof the Sunnis, as is clear to anyone who has examined the 
hadlth s of both groups.67

It remains to be seen how al-Baha5! was able to undertake these studies in a 

polarized environment.

Al-Bah&’I's Travels In Ottoman Territory
Piecing together information from ijazah documents and al-Bahitf’s 

own writings, as well as accounts from chronicles, biographical works, and 

several unpublished manuscripts, it is possible to provide a rough 3kstch of 

al-Babac's journey. Although several anecdotes concerning ai-BahaTs 

journey are well known, a great deal of confusion has surrounded previous 

analyses of the trip, specifically with respect to the order and dating of 

events 68 Therefore, a composite account is presented below in an attempt 

to provide the most comprehensive and detailed picture of the trip available 

to date, with the result that some of the information included is not 

immediately relevant to al-B ah 1*1's performance of taoiw ah. but is included 

for the sake of completeness or establishing an accurate chronology. The

6?Baha3 al-Dln aHAmill, al-Wailzah. Ed. Muhammad al-Mishkat 
(Tehran: Matbacat al-majlis ai-shOrl, 1937), 8.

680ther accounts are found in Newman, 'Towards a Reconsideration," 
172-75; Bosworth, Baha> al-Dln al-cAmili and His Literary Anthologies. 29- 
41.
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analysis of al-Baha’I's performance of tao iw ah will follow the composite

account.

Sometime circa 991/1583, al-Baha5! decided to make an extended trip 

into Ottoman territory. At this time he was an established scholar in his late 

thirties and held the post of shavkh al-islam of Isfahan, then an important 

provincial capital. He enjoyed the prestige, in the newly established S h tt 

Empire, of descent from a long line of ShIcI scholars, a prestige enhanced by 

the fact that he had inherited, as it were, the learning of al-Shahld al-Thlnl 

through his father, Husayn, who had been one of the foremost religious 

authorities in the Safavid empire for roughly twenty years (ca. 963- 

83/1555-75). Al-Baha5! began his trip by giving up his post as shavkh 

al-islam of Isfahan expressly in order to perform the pilgrimage*? This 

probably involved obtaining permission from the reigning Shah, Muhammad 

Khudabandah (985-95/1578-87).

Then the longing for gaining the happiness of pilgrimage to the 
House of God and the yearning for travel prevented him from 
performing such duties [as shavkh al-islam of Isfahan]. He set 
out upon a journey blessed by the steps of his predecessors.
After having enjoyed the greatest prosperity,70 the longing for 
abstinence and the life of a dervish became preponderant in his 
noble temperament. He chose to travel in the garb of dervishes.
He traveled through Iraq of the Arabs, Syria, Egypt, the Hijaz, 
and Jerusalem for a long time, and during the days of his travel, 
he benefited from the company of many scholars, wise men, 
great $ofi leaders, traveling dervishes, the people of God and

*?TarIkh-i ^ am -a ra -v i <abbasl. 1:156-57.
70Savory translates this phrase, bacd az istiscad-i cuzma. as "on his 

return" (from the pilgrimage to Iran understood). Tarlkh-i cAlam-ara-vi 
cabbasi. 2 vols., trans R. M. Savory (Boulder, Colorado: Westview Press, 
1978), 1:248. This would imply that he returned to Iran before traveling in 
these other lands, which was not the case, and probably not the intended 
meaning of Iskandar Beg.
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asceticism-the chosen ones of God. From accompanying them, 
he came to share in their abundant blessings, and obtained both 
worldly and spiritual perfections?!

Al-Bahk>l left Iran in 991/1583 at the latest in order to perform the 

pilgrimage at the end of that year.72 He traveled in the garb of a dervish.

This choice of humble attire shows that he did not want to draw attention to 

himself, and also indicates that he did not bring his family, for it would 

hardly seem plausible for a wandering ascetic to travel with a wife and 

dependents.

It was usual, in this period, for pilgrims from Iran and Transoxania to 

follow the trade route Tabriz-Amid-Aleppo-Damascus, passing through an 

Ottoman checkpoint at Amid. A1-Baha^l mentions that in Amid he wrote a 

poem in Persian for his book Sawanih safar al-Hiiflx f Thoughts on the Wav to 

the HijazT. and then describes his unpleasant stay there in somewhat 

exaggerated terms.

These verses were brought forth by my slow, unresponsive 
mind during my stay in the town or Amid. I was in a 
tormented mood, with my heart grieving and my tears flowing, 
because fate had disappointed me and destiny had taken away 
my loved ones, and the stay of the caravan had drawn on to the 
point of boredom and misery. This was due to the prevention 
of the officials, who wanted, out of their greed, to take some of 
our goods. I remained there for twelve days without eating or

71Tarlkh-i <aiam-ara-vi cabbasl. 1: 156-7.
72It is possible that he left Iran in an earlier year, since it is not 

documented that al-Baha*! was in Iran during the years immediately 
preceding 991 A.H. However, given that he was in Egypt in 992 A.H., that he 
probably went to Egypt after performing the pilgrimage, and that the 
accounts of al-Baha5! in Ottoman lands state or imply that he was traveling 
quickly, it appears most likely that he left Iran in 991 A.H. and not before.
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sleeping at all, until, when we had just about given up our souls,
God made it possible for us to leave

After the delay, al-Baha>l continued on to Aleppo, where he had an 

altercation with a local Sunni scholar. Abo al-Wafa5 al-cUrdl (d. 1071/1660) 

reports that al-Baha5! arrived in Aleppo during the reign of the Ottoman 

Sultan Murad III (982-1003/1574-95) and relates the following incident, 

which occurred when al-Baha^l appeared at the lesson of al-cUrdfs father, 

<Umar ibn Ibrahim (d. 1024/1615).

He came to Aleppo in secret during the reign of the late 
Sultan Murad, seeking to join the noble pilgrimage caravan and 
changing his appearance to that of a dervish. He attended the 
lesson of my father, the Master, without showing that he was a 
scholar until my father had finished the lesson. Then 
[al-Baha*!] asked about the proofs that al-Siddlq [AbD Bakr] 
was superior to al-Murtada [c All]. I My father] mentioned the 
hadlth The sun has neither risen nor set on anyone after the 
prophets better than Abo Bakr" and many other similar 
hadlth s. Then al-BahaT answered my father the Master and 
began to cite many things which required admission of the 
superiority of al-Murtada. My father insulted him, called him a

?3Baha> al-Dln al-cAmilI, al-KashkOl. 2 vols., ed. Muhammad Sadiq 
Nasirl (Qum: Dar al-'ilm, 1958-59), 1: 355.
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’'Rafidl74 ShFl," and cursed him. A1-3 aha5! remained silent. 
Later, al-Baha5! ordered one oT the Persian merchants to hold a 
banquet and invite both my father and himself. Al-EChOjah 
Fathl held a banquet and invited them both. He told [my 
father], 'This is al-Munla Baha5 al-Din, the scholar of the Land 
of Persia."

[Al-BahaT] said to my father, 'You insulted us."
[My father] replied, "1 did not know that you were 

al-Munla Baha5 al-Dln, but mentioning these things in front of 
the common people is not proper."

Then [al-Baha5!] said to my father, "I am a Sunni and I 
love the Companions, but what can 1 do? Our Sultan is a ShFl 
and kills Sunni scholars."

He had written a piece on tafsir in the name of Shah 
c Abbas, but when he entered Sunni territory, he tore out the 
introduction, replacing it [with a new one] stating that he had 
written it in the name of Sultan Murad. He told my father, "I 
fear that the government officials (umara5 al-dawlah) will find 
out about me. I wrote the introduction in the name of Murad so 
that IT they question me, 1 will say that 1 have fled from the 
Shah to the Sultan. If they do not ask me, 1 will go on the 
pilgrimage and then return to Persia.”

™See Edward Lane, Arabic English Lexicon. 2 vols. (Cambridge: Islamic 
Texts Society, 1984), 1: 1120-1. The term rafidl (pi. rawafid. collective pi. 
rafidah) originally meaning a warrior who deserted his commander, was 
first applied to a ShFl sect who pledged allegiance to Zayd, the son of the 
fourth ShFl Imam, then renounced him upon his refusal to curse AbO Bakr 
and cUmar. The meaning later shifted. As Lane states "Afterwards, this 
appellation became applied to AH person s tran sgressin g in  th is  w ay fie . a it 
a p o sta tes o r sch ism atics! speaking again st th e  Com panions o f th e  P ro p h e t 
In the Safavid period, as well as much earlier, the term Rafidl was used as a 
blanket insult for ShFis. A rendition in English might be "Companion- 
hater!" or simply’ShFl heretic!" The corresponding term which ShFls used 
as an insult towards Sunnis was Nasibl. meaning, roughly, "Hater of the 
Prophet's descendants."
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When the people of Jabal BanI cAmilah [i.e. Jabalc A mill 

heard of his arrival, they came to see him in droves. He feared 
that he would be discovered, and left Aleppo 73

Much additional evidence supports al^Urdl's story of the changed 

introduction to the treatise on tafsir. Al-Baha3! seems to have taken a 

particular interest in tafsir during this period. As will be seen below, he 

lectured on tafsir to a private audience in Damascus, and in Jerusalem, he 

received an iiaxah for two famous Sunni tafsir works. al-Kashshaf by 

al-Zamakhsharl and Anwar al-tanfll by al-Baydawl. This seems to have 

been a field in which communication across sectarian boundaries was 

relatively easy, and in which al-Baha3! could impress his peers without 

inciting them against him, as happened when he began the above-mentioned 

debate on hadlth with aI-cUrdl’s father in Aleppo. Al-Baha3! wrote several 

works in this field, including aMUrwah al-wuthaa fi tafsir al-our‘an and 

cAvn al-havat.76 His anthology al-KashkOl contains many short 

commentaries on numerous Sunni exegeses of Qur3anic verses. Al-KashkOl 

includes a short biography of al-Qadl al-Baydawl, in which al-Baha3! wrote,

. .  and the most famous of his works in our time is his Quranic exegesis 

entitled Anwar al-tanfli1177 Al-Baha3! wrote a hashivah (gloss or marginal 

commentary) on this work,78 and his student Husayn ibn Haydar al-Karakl

75Macadin al-dhahab fi ‘i-a<yan al-musharrafah bihim Halab, MS, 
London, British Museum Library, Or. 3618, fol. 68 a. An incomplete version 
is cited by al-Muhibbi in Khulflsat al-athar. 3: 443-44.

«GALSI1:597.
77 Al-KashkDl. 1:56.
78Printed on margins of Anwar al-tanzil. (Iran, 1855).
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stated that it was the best available commentary on al-BaydSwi‘s exegesis.7? 

Al-Baha^’s interest in al-Baydawl should be contrasted, however, with 

Mlrza MakhdOm's report that one of the heinous crimes of the ShFls was 

the destruction of al-BaydawI's tomb in Tabriz, along with the tombs of other 

great Sunni scholars.80 Al-Baha>1 also wrote glosses on al-Kashshaf. but 

they are not known to be ex tan t«

A short treatise on tafsir based primarily on a section of al-Kashshaf 

and included in al-Kashkol may be the treatise to which al-cUrdl referred in 

the passage cited above, and may have served as credentials for al-Baha3! 

during his travels. The treatise appears on pages 480-90 or volume one of 

the Qum edition, and deals with the interpretation of verse 23 of sorat 

al-baoarah: "And if you are in doubt as to what We have revealed to Our 

servant, then produce a sPrah like unto it." (wa-3in kuntum fl ravbin 

mimma nazzalna caia <abdina fa-Ho bi-soratin mithlih). He wrote the 

treatise while in Mecca, as indicated by a statement in the introduction, "I 

am composing this discourse in the courtyard of the Sacred House of God, 

asking Him not to let me slip from the true path."82 He states later on in the 

treatise that he was inspired with a particular interpretation at the Kacbah,

"I was inspired with the correct analysis of this passage in the courtyard of 

the Sacred House of God."°3 In the treatise al-Baha3! avoids any indication of 

his being a ShFl. The works he cites include al-Zamakhsharl's Kashshaf.

7?An iiazah written by Husayn ibn Haydar al-Karakl cited in Rawdat 
al-iannat. 7: 59.

00al-Nawaqi4, fol. 127a.
°*Khulasat al-athar. 3: 441; Lu3lu3at al-bahravn. 21. Brockeimann 

does not mention this work.
°2al-KashkOl. 1:481.
°3al-KashkOl. 1: 488.
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al-TaftazanTs commentary on al-Kashshaf. al-TaftazanTs shorter 

commentary on Talkhis al-miftah hy al-Khatlb al-QazwInl, Futnh al-ghavb 

by al-Ilasan ibn Muhammad al-Tlbl (d. 743/1342). HawashI al-Kashshaf by 

Qutb al-Dln al-Shlrazi (d. 710/1311), Mafatih al-ghavb bv Fakhr al-Dln 

al-Razi (d. 606/1210), all works by Sunni authors.

The treatise begins with a flowery introduction, quite long considering 

the total length of the treatise, and appears to be dedicated to the Ottoman 

Sultan, although the Sultan's name seems to have been removed. Many oT 

the honorific titles given might conceivably be applied to the Safavid Shah as 

well as the Ottoman Sultan, such as 'The Recipient of Kisses or the Mouths of 

Kings and Sultans" (muoabbalu afwahi '1-akflsirati wa ’s-salatin). 'The 

Greatest Sultan" (as-sultanu ’l-aczam). "Master of the Necks of the Sultans of 

the Nations" (maiiku riaabi salatini ’l-umam). etc. but one in particular, 

"Protector of the Stronghold of the Splendid Faith" (haml hawzati '1-millati 

*z»zahra?).84 which refers to the Ottoman Sultan’s role as the protector of 

Mecca, makes it unlikely that the dedication could be directed to anyone 

else, especially in conjunction with al-BahaTs indication that he was writing 

in Mecca itself. If written to the Shah, this epithet would be an 

embarrassing reminder that the Safavids did not control the ShFl shrines of 

Iraq, let alone the Hijaz. It appears that the name of the Sultan (which must 

have been Sultan Murad III) has been edited out, because the long list of 

honorifics leads into an equally flowery and drawn out benediction,

"khallada *Ltahu saltanatah. . without any intervening name.85 

At-'Urdl's report about a treatise which was originally dedicated to Shah

Mal-KashkOl. 1:481. 
85al-KashkOl. 1:481-82.
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cAbbas is impossible, since al-Baha1! was traveling in 991-3/1583-5 and 

Shah(Abb as did not assume the throne until 996/1587, but the treatise 

preserved in al-Kashkol shows that there was probably some basis to 

al-'Urdl’s account. It appears that al-Baha1! wrote this work on tafsir and 

dedicated it to the Ottoman Sultan to protect himself by announcing his 

respect and submission to the authority of the Sultan. It could also serve as 

an indication erf1 his scholarly merit which Sunni scholars could appreciate. 

The dedication had to be altered when back in Safavid territory, and 

al-Bahi1! presumably edited out the Sultan's name for fear of offending the 

Shah.

From Aleppo al-Baha1! went on to Karak NDh, near Baciabakk,

Lebanon, where it is reported that he met al-Hasan (d. 1011/1602), the son 

of al-Shahld al-Thanl, who had apparently heard of his arrival from Iran 

and come north from Jabalc A mil to meet him before he reached Damascus.86 

After this meeting, al-Baha1! continued on to Damascus, where he joined the 

caravan to make the pilgrimage of 991/1583-84. In the period after the 

Ottoman conquest of Syria and Egypt in 922-3/1516-17, the pilgrimage 

route from Baghdad was closed, and pilgrims from Iran and Transoiania

86ai-Durr al-manthOr. 2: 202. The author of al-Durr believes that they 
met in Karak NDh in 983 A.H., citing as evidence a short document, referred 
to as a sahifah. which was written by al-Baha1! for al-Hasan in 983 A.H. 
Al-Baha1! may have written this document to send to al-Hasan with his 
father, who performed the pilgrimage in that year, for other evidence 
indicates that al-Baha1! remained in Iran. iRivad aHulama1. 2; 120] This 
does not preclude al-Baha^'s meeting al-Hasan in Karak NDh in 991: the 
author of al-Durr al-manthOr may have mistakenly joined two unrelated 
pieces of information.
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regularly joined the Damascus pilgrimage caravan.87 The caravan usually 

left Damascus between the fifteenth and the twentieth of the month of 

Shawwai,88 which would place al-Baha1! there in Shawwai 991 /November, 

1583.

After performing the pilgrimage, al-Baha>I did not return to 

Damascus, but traveled with the Egyptian caravan to Cairo instead. In his 

anthology, al-KashkDl. he mentions that while in Cairo in 992/1584 he copied 

a poem from Muhammad al-Bakrl al-Siddlql (d. 993/1585), the leader of 

the Bakrl SOfi order, and visited the tomb of al-Shaficl 89 The contemporary 

Damascene scholar Muhammad Darwlsh a 1-Talawl (d. 1014/1605) reports 

that al-Baha^I met often with al-Bakrl during his stay in Cairo and composed 

a forty line oasldah in his praise.80

From Cairo, al-Baha1! headed back to Damascus, stopping at Jerusalem 

on the way. He reports that in Jerusalem in 992/1584 he read Mujalli

870n the Syrian pilgrimage caravan in this period, see Muhammad 
Adnan Bakhit, The Ottoman Province of Damascus in the Siiteenth Century 
(Beirut: Librairie du Lib an, 1982), 107-115; Akram Hasan ai-cUlabl, Dimasha 
bavn <asr al-mamallk wa ,l-cuthmanivyln (Damascus: al-Sharikah 
al-muttahidah lit-tawzF, 1982), 145-55.

88al-cUlabI, Dimasho bavn casr al-mamallk wa ‘l^uthm aniw in. 151. 
This appears to be slightly later than the departure date in earlier centuries. 
Ibn Kathlr reports that the pilgrimage caravan of 726 A. H., for example, 
departed Damascus on the tenth of Shawwai. al-Bidayah wa ai-nihavah 
(Cairo, n. d.), 14:124.

°9al-Kashkoi. 1: 34,38-39. Bosworth mistakenly states that 
al-Shaficl's shrine is at Gaza. Baha' al-Dln al-cAmill and His Literary 
Anthologies. 29-30.

80Darwish Muhammad al-Taiawl, Sanihat duma al-qasr fl mutarahat 
banl al-(asr, MS, Princeton, Princeton University Library, Garrett Collection, 
4250 (1), fols. 123 a, 124 b-125 b. Al-Taiawl got this information from an 
Egyptian scholar, whom he does not name, during his own stay in Egypt, six 
years later, in 998/1599-90.
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al-afrflh. a commentary by Badr al-Dln al-Zarkashl (d. 794/1392) on Talkhis 

al-miftah. the famous manual of rhetoric by al-Khatlb al-Qazwlnl (d. 

739/1338), itself an abridgement of Miftah al-culOm by al-Sakkakl (d. 

626/1229) 9t He also met ‘Umar Ibn Abl 1-Lutf al-Maqdisl, the HanafI 

mufti of Jerusalem, to whom he sent a poem.92 Al-Baha*Ts poem, meant as 

an amiable display of philological erudition and scholarly trivia, presented a 

riddle, the answer to which was the word al-Ouds ("Jerusalem"). cUmar 

reciprocated by sending al-Baha*! a similar poem.93 Al-Taiawl's Sanihat 

duma al-aasr includes the following account of al-Baha*l’s arrival and stay in 

Jerusalem, which he heard from Muhammad Radiyy al-Dln ibn YOsuf Ibn 

Abl 1-Lutf al-Maqdisl (d. Jumada II, 1028/May 16-June 13, 1619), a young 

relative of cUmar.94

A man venerable in appearance arrived here from Egypt, and 
stayed in Jerusalem in the open area surrounding the sanctuary.

9t al-KashkDl. 1:17.
92al-Kashk01. 1:63-65. Al-Baha*! does not give his full name in the 

text, but refers to him as "ShayktLahtaiaoLafcShaYKh cUmar. wa-huwa
*1-mufti bi '1-auds." (1: 63) Bosworth (Baha* al-Dln al-cAmill and His Literary 
Anthologies. 30) states, 'This scholar (the title Shaykh a 1-1 slam was 
commonly applied to scholars of eminence in the Ottoman lands and beyond) 
must have been the Shaykh al-Isiam Siraj al-Dln ‘Umar ai-HanOti ai-Hanafi 
al-Misrl, died in 1010/1601-2, treated briefly by al-Khafajl." It seems that 
the title shavkh al-islam here indicates that this scholar was the mufti of the 
city, as the title was used in the Safavid context, and that he was cUmar ibn 
Muhammad Ibn Abl '1-Lutf al-Maqdisl (940-1003/1533-15-95), who was 
HanafI mufti of Jerusalem while his brother Muhammad was Shaficl mufti. 
See al-Muhibbl, Khulasat al-athar. 3:220-21.

93al-KashkOl. 1:65-66.
WSanihat duma al-qasr," fols. 80 b, 122 b-123 a. Al-Taiawl heard 

this account when he passed through Jerusalem on his way to Egypt in 998. 
This was the first al-Taiawl had heard of al-Baha*1. Radiyy al-Dln was the 
grandson of ‘Umar's paternal uncle, Abo ‘1-Lutf Ibn Abl 1-Lutf al-Maqdisl. 
See Khulflsat al-athar. 4: 272-73.
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In him were the signs of piety, and he had adopted the garb or 
traveling mystics. He avoided people and preferred to be alone, 
without company. He would go frequently from the sanctuary 
to the courtyard of the mosque of al-Aq?a. All the while he 
stayed there, no one could attribute any fault to him. It 
occurred to me that he was one of the greatest scholars, one of 
the most brilliant Persian masters. I kept trying to please him 
and avoid that which he did not like, until he grew accustomed 
to me and trusted me. Then his situation became apparent to 
me. He was one to whom students journey that they might 
study under him and transmit hadlth from him. He was named 
fiaha> al-Dln Muhammad al-Hamdam al-ftarithi al-Qazwini. 
Thereupon, I asked him if I could study some sciences with him, 
and he said "On the condition that this be kept secret 
fmaktom)." I agreed to this, and read some astronomy and 
mathematical sciences, including geometry, with him. Then he 
proceeded to Damascus, heading towards the land of the 
Persians, and I heard nothing more of him."95

A Puzzling Ijazah
In Jumada I, 992/M ay 11-June 9, 1584, in Jerusalem, al-Baha*I 

received an iiazah from the Shtfi'I mufti of Jerusalem, Muhammad Ibn Abl 

‘1-Lutf al-Maqdisl, the brother of cUmar, the HanafI mufti of Jerusalem 

mentioned above. It is clear from the iiazah that al-Baha^ had claimed to be 

a Sunni and assumed a false identity. In fact, it is not clear, at first glance, 

that the recipient actually was al-Baha*!. One modern scholar states that an 

iiazah issued by Muhammad Ibn Abl ‘1-Lutf al-Maqdisl to al-Baha*! and 

dated 992 A. H. is included in the iiazah section of al-Majlisl's Bihar 

al-anwSr. but does not mention the problematic nature of the iiazah. explain 

its significance, or indicate what led him to this conclusion.96

95sanihat duma al-qasr, fols. 122 b-123 a.
9*Muhammad al-Amlni al-Najafl, al-Ghadlr fi al-kitab wa al-sunnah 

wa al-adab. 11 vols. (Beirut, 1967), 11: 250-51.
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The ijazah is indeed preserved in Muhammad BSqir al-Majlisl's (d. 

H U /1 6 9 9 ) monumental work Bihar al-anwar al-jSmi(ah li-durar akhbar 

al-a3immah al-athar.9? Among a large collection of ijazah documents given 

or received by ShFl scholars of the four previous centuries, this ijazah 

stands out in particular, since a caption above it, probably written by Mlrza 

cAbd Allah al-Afandl al-Igfahanl (d. ca. 1130/1719), a student cf al-MajlisI 

and compiler of part of Bihar al-anwar. states that it was granted by one 

Sunni scholar to two other Sunni scholars.

By al-Shaykh Muhammad al-ShafFl to al-Shaykh Baha> al-Dln 
Muhammad and al-Shaykh Burhan al-Dln, the two sons of 
al-Shaykh cIzz al-Dln Abo al-Mahamid. All of these are Sunni 
scholars, and the latter two were descendants of AbO Hamid 
al-Ghazail.

Their names are given in the text of the ijazah as follows: ". . . Mawtana 

AbO al-Fad35il Baha> al-Dln Muhammad and Mawiana AbO al-flaqq Burhan 

al-Dln, the two sons of the virtuous, learned Master, Mzz al-Millah wa ‘1-Din 

AbO al-Mahamid, who traces his ancestry to Biijjat al-Islam AbO B a mid."99 

The date given in the colophon of the ijazah is Jumada I, 992/May 11-June 9, 

1584, and a passage earlier in the ijazah confirms that it was written in 

Jerusalem. Muhammad Ibn Abl '1-Lutf states,

9?Bihar al-anwar. The kitab aHjarat is contained in vols. 105-10.
9®The ijazah is printed on Bihar al-anwar. 109: 97-101, and the 

caption appears on p. 97. A facsimile of the handwritten copy is included in 
the back half of the same volume, pp. 112-15.

99Bihar al-anwar. 109:97. "flujjat al-Islam" is the well known 
sobriquet of the famous scholar AbO Hamid Muhammad ibn Muhammad 
al-Ghazali (d. 505/1 111). See W. Montgomery Watt, "al-Ghazali," s.v., El 2.
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When they came to visit Jerusalem and arrived at the springs of 
this most sanctified place, and the humble servant had the 
opportunity to meet them and to benefit from the beacons of 
their blessings. . .l0°

At the outset, it seems odd that an ijazah involving only Sunni scholars 

should be included in this ShFl work. However, it is possible to show that 

this iiazah was actually given by a Sunn! scholar to two ShFl scholars, one 

of whom was al-Baha*!.

Muhammad ibn Muhammad ibn Muhammad ibn Abl '1-Lutf 

al-Maqdisl, the scholar who granted this iiazah. was born in Jerusalem in 

940 or 941/1533-35. The Ibn Abi 1-Lutf family produced a number of 

prominent scholars who held the posts of both ShafFi and HanafI mufti in 

Jerusalem for most of the sixteenth and seventeenth centuries. Muhammad 

studied in Cairo and Damascus and took over the post of ShafFI mufti upon 

his father's death in Rajab, 971/February-March, 1564. He held this post 

until his own death in late Safar, 993/February, 1585.101 The ijazah was 

given in Jerusalem in 992/1584, less than a year before his death.

Though there is no question as to the identity of the scholar who 

issued the ijazah. it is not immediately clear who the recipients were. These 

exact names are not found in the standard biographical works of the period: 

al-Ghazzi's (d. 1061/1651) al-Kaw3kib al-sa*irah. al-Mubibbi's (d.

1111/1699) Khulasat al-athar. or Ibn al-cImad's (d. 1089/1679) Shadharat

100Bih3r al-anwar. 109: 98.
101Najm al-Dln al-GhazZl, al-Kawakib al-sa*irah bi-acyan al-mi*ah 

al-cashirah. 3 vols. (Beirut: al-Matba<ah al-amirkaniyyah, 1945-58), 3: 11- 
12; cAbd al-flayy Ibn al-MmSd al-Hanball. Shadharat al-dhahab fi.akhfalr 
man dhahab. 8 vols. (Cairo: Maktabat al-qudsi, 1351), 8: 466. On his father, 
see Shadharat al-dhahab. 8: 431.
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matches thejiam e Baha* al-Din Muhammad aHAmiil. The ijazah gives the 

patronymic (kunvah) AbC al-Facja^l, which also matches that of a H  A m ill.102 

However, convincing evidence that the Shaykh Baha> al-Din Muhammad 

mentioned in the ijazah is in fact Baha* al-Dln aHAmill is provided by a 

ShFl scholar writing in 1182/1768, almost two hundred years later. In his 

biographical work LuMufrt at-bahrayn. YQsuf ibn Ahmad al-Bahranl (d.

1186/1772-73) includes a lengthy ijazah to his two sons in which he 

mentions his chains of transmission (isnads) going back to the authors of 

certain famous books. The ijazah included in Bihar al-anwar was issued for 

four works: al-Bukhari's Sahih. Muslim's Sahih. al-Baydawi’s (d. 683/1286) 

tafsir. Anwar al-tanzil. and al-Zamakhshari's al-Kashshaf. Al-Bahrani's 

ijazah happens to include these four works, and for each of them, his isnad 

goes back through Baha* al-Din aHAmiil to Muhammad ibn Muhammad ibn 

Muhammad Ibn Abl 'l-Lutf, without any other scholars intervening.1 This 

shows that al-Baha*! not only received the ijazah in question, but also 

transmitted its contents to Shici students in Iran. The isnad goes back in the 

following order:

YQsuf ibn Ahmad al-BahranI (d. 1186/1772-73) 

from Muhammad ibn YQsuf ibn Kunbar al-Bahranl (d. ?), 

from Muhammad ibn Majid al-Bahranl (d. ?),

102Rivad aHuiarni*. 2: 110.
103Lu*lu*at al-bahravn. 434-37. Al-Bahrani's ijazah also mentions 

that he transmits authority for al-FIruzabadi's (d. 476/1083) Qamus. 
through al-Baha*!, through Muhammad Ibn Abl 1-Lutf al-Maqdisl. lLu*lu*at 
al-bahravn. 4281 This would imply that al-Baha*1 received a second ijazah 
from the same scholar, though it is not included in Bihar al-anwar.
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from MuhammadBaqir al-Majlis!(d. I l l  1/1699), 

from Muhammad Taqi al-MajlisI (d. 1070/1659-60), 

from al-Shaykh al-Baha2! (d. 1030/1621), 

from Muhammad Ibn Abi ‘1-Lutf al-Maqdisl (d. 993/1585)-

According to ai-Bahrani's statement, Muhammad Baqir al-Majlisi 

transmitted the authority for these books from his father, Muhammad Taqi, 

who was a student of al-Baha2!. This would explain how al-Majlisi gained 

possession of a copy of the ijazah. and how it ended up in Bihar al-anwar.

Other information shows that al-Baha2! was in the right place at the 

right time to receive the ijazah. As mentioned above, the ijazah was given in 

Jerusalem in Jumada 1,992/May 11-June 9, 1584, and al-Baha’i's statement 

that he read al-Zarkashi’s Mujalli al-afrah in Jerusalem in 992/1584 proves 

that he was in Jerusalem that very year. The exchange of poems between 

al-Baha2! and cUmar Ibn Abi '1-Lutf al-Maqdisl and the account of Radiyy 

al-Din Ibn Abi ’I-Lutf al-Maqdisl show that al-Baha2! spent a considerable 

amount of time in Jerusalem and was acquainted with members of the Ibn 

Abi ’1-Lutf family.104 This evidence, coupled with al-Bahrani’s statement,

tMal-KashkDl. 1:63-66.
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strongly supports the view that al-Baha*! was indeed the recipient of the 

ijazah. to?

t°?It is possible to guess who the other recipient of the ijazah. posing 
as al-Baha*fs brother, could have been. One candidate is al-Baha*Ts actual 
brother, <Abd al-§amad. The facts that Baha* al-Dln is mentioned first in the 
iiazah and that he read while his partner in disguise listened seem to 
indicate that Boha* al-Din was the senior of the two. * Abd al-$amad was 
born on 3 $afar, 966/15 Nov., 1558 [Rivad al^ulama*. 2: 230], and lived 
until 1020 fLu*lu*at al-bahravn. 21], so that he could have been present to 
receive the iiazah. He was about thirteen years younger than al-Baha*I and 
would have been about twenty five years old in 992/1584. However, the 
name in the ijazah. AbO al-Haqq Burhan al-Dln, bears no resemblance to 
cAbd al-?amad Abu Turab, although the name of the father mentioned in the 
ijazah. Hzz al-Din AbG al-Mahamid, half matches that of al-Baha *i's father, 
<Izz al-Din Husayn.

Another scholar who may have been al-Baha *Ts companion is one of
his students, Husayn ibn Haydar al-Karakl (d. ?). Husayn accompanied 
al-Baha*! on many of his journeys, as is clear from an ijazah which al-Baha*i 
issued to him on 7 Jumada II, 1003/ 17 February, 1595 in Baghdad. (Bihar 
al-anwar. 110: 6, 12) Husayn also states "1, the humble servant of God, also 
have transmissions and iiazat other than those mentioned from the masters 
of Mecca. al-Madlnah, Jerusalem, Syria, Egypt, Iraq, and other places which it 
would take a long time to mention." (Bihar al-anwar. 110:12) Thus, Husayn 
w ent to Jerusalem some time during his lifetime, and since it appears that he 
accompanied al-Baha*i most of the time, it is likely that they went to 
Jerusalem together. However, the earliest independent evidence which 
places Husayn ibn H&ydar with al-Baha*I is the ijazah of 1003/1595 
mentioned above, and Husayn might not yet have become al-Baha*i‘s 
student by 992/1584, the date of the ijazah in question. Husayn ibn Haydar 
states elsewhere that he accompanied al-Baha*I for forty years, both when 
he was travelling and when he was not: kuntu fl khidmatihi mundhu 
arba^Ina sanatan fi '1-hadari wa 's-safar. lal-Khwansari. Rawdat al-iannat. 7: 
58. Al-Khwansari is citing an ijazah written by Husayn, but does not give 
the source. This statement, if literal, would indicate that he was with Baha*i 
from 990 until his death in 1030, in which case he may well have 
accompanied aI-Baha*i on this trip in Ottoman territories and might possibly 
be the "brother" mentioned in the iiazah.
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From Jerusalem, al-Baha*! proceeded to Damascus. A1-Til aw I reports 

that al-Baha*! passed through Damascus in 992/1584, after performing the 

pilgrimage and passing through Cairo and Jerusalem.* He recounts,

When I returned to Damascus. I asked someone who knew of 
such things about Ial-Baha*!], and he informed me that 
lal-Baha^j had stayed in Damascus fewer than three nights. He 
had met with [al-Baha’i] on one of these nights and held 
valuable discussions with him. This was in the company of 
Mawl&na al-HSfi? al-Husayn al-Karbaia^I of Qazvin or Tabriz, 
who had settled in Damascus, and was the author of al-Rawdat. 
on the shrines of Tabriz, because of the brotherly friendship 
which had existed between them in those lands [Iran!. [The 
informant] asked [al-Baha*!] to recite some of his short poems 
fmaaatl* 1 and other poetry. He inquired about [al-BahaTs] 
name and patronym, and about his experiences in his travels.
Al-Baha^ mentioned to him that his nisbah [al-tfarithl] 
referred to tfarith of the Hamdan tribe, and that this ancestor of 
his was the man whom [cAli ibn Abl Talibi, the Commander of 
the Faithful, used to address as "va H5ri Hamdan." He then 
related some anecdotes about Hiarith],107

Another account of al-BahaTs stay in Damascus is given by the Damascene 

scholar al-Mubibbl (d. I l l  1/1699) in the biographical dictionary Khulasat 

al-athar.

t06ai-Talawi, "Sanihat duma l-qa?r,” fols. 123 a-b.
107al-Talawi, "Sanihat duma 'i-qajr," fols. 123 a-b.
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When he arrived in Damascus, he stayed in the quarter of 

al-Khar2b108 with an important merchant. AI-Hafi^ al-Husayn 
al-Karbali’I al-Qazwinl al-TabrlzI, the author of al-Rawdat10? 
on the holy places of Tabriz, who was staying in Damascus, met 
with him and asked him to recite a great deal of poetry.

I have often heard that he asked to meet with al-gasan 
al-BOrlnl. The merchant with whom he was staying brought 
al-BDrinl for him by inviting al-BUrlnl to his house and 
entertaining him most elegantly. The merchant invited most of 
the important men of his quarter. When al-BOrlnl came to the 
gathering, he saw al-Baha5I there in the garb of a wandering 
dervish (bi-hav^ti 's-suw ahl at the head of the gathering, with 
all the others staring at him, ail extremely polite. Al-BOrinl 
was amazed at this, for he neither knew this person nor had 
ever heard of him. So he paid no attention to him, pushed him 
out of his place, and sat without turning to him.

He started, as was his custom, to display the intricacies of 
his knowledge, [and continued] until they prayed the evening 
prayer. Then they sat down, and al-Baha^ began to relate 
some anecdotes and hold some scholarly discourses. He brought 
forth a recondite discussion on tafsir. He [at first] spoke on this 
topic with simple expressions which everyone present 
understood, then used more and more complex expressions,

*°*Andrew Newman misleadingly translates this as 'a ‘ruined* quarter 
of the city." ["Towards a Reconsideration," 1731 The Kharlb quarter was 
small section of Damascus inhabited by ShFls and situated to the west of the 
Toma Gate, between a larger Christian section and a Sunni section of the city. 
[See al-(Ulabi, Dimasha bavn casr al-mamalik wa al-(uthmaniwm. 78] The 
word kharab literally means "ruins" or "uncultivated or barren land," and it 
and related words such as khirbah have been used to designate actual ruins. 
[See, e.g. El 2 s. v. "Khirbat al-Bayda>" (H. Gaube), "Khirbat al-MafjarM (E.
Baer), and "Khirbat al-Minya" (E. Baer)j However, these terms are also found 
as names of intact, inhabited city quarters which had formerly been 
destroyed by fire, flood, etc., but had since been reconstructed. There were 
several such quarters in medieval Baghdad, among them one named 
Kharabat Zafar. See George Makdisi, ‘The Topography of Eleventh Century 
Bagdad: Materials and Notes." Arabica 6 (1939): 288, 288 n. 6.

109An edition of the work, the full title of which is Rawdat al-iinSn wa 
iannat al-fanan. has been published (Tehran: Bungah-i tarjumah va nashr-i 
kitab, 1970).
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until al-BGrinl was the only one remaining who could 
understand what he was saying. Then he used even more 
obscure expressions, and all those present, including al-BQrlni, 
remained silent, not moving, and not knowing what he was 
saying other than that they were listening to statements, 
objections, and replies which boggled the mind. Thereupon, 
al-BDrinl jumped to his feet and said "If this is the case, then 
you must be al-Baha’ ai-H&rithl, for there is no one today equal 
to this but hel" They embraced, and after that began reciting 
the most precious Ipoetry] they knew by heart. Al-Baba5! 
asked al-BDrinl to keep his presence a secret (kitman amrih).
They parted that night, but al-Baha*! did not linger, and left for 
Aleppo.110

This story, though perhaps exaggerated for dramatic effect, is not so 

farfetched. Al-Burlni (d. 1024/1615) himself writes that al-Husayn 

al-Karbala5! al-Tabrlzl-commonly known as Ibn al-Karbala^-moved from 

Tabriz to Damascus shortly after making the pilgrimage in 988/1580-81, and 

stayed there until his death in Shacban, 997/June 1589,111 so that it is quite 

possible that al-Baha*! met him there in 992/1584.

These last accounts show that al-Baha5! left Damascus for Aleppo after 

a brief stay, heading back to Iran. Al-Baha^ mentions that he wrote a poem 

in Persian about his homesickness for Iran on the road from Aleppo to

110al-MubibbI, KhuUsat al-athar. 3: 443.
Mltfasan al-BOrini, Tarajim al-a(van min abnaa al-zamSn. 2 vols., ed. 

$alah al-Dln al-Munajjid (Damascus: MafbQ^t al-majma( al-cilml al-'arabl, 
1963), 1: 165-69. Al-BDrinl reports that he and Ibn al-Karbaia3! became 
very close friends and would often stay together continuously for three days 
and nights. Ibn al-KarbalaJI taught al-Borlnl Persian and calligraphy, as 
well as a great deal about the history and legends of the kings of Persia.
That al-BGrinl was interested in Iran and things Persian is clear. He himself 
wrote poetry in Persian and Turkish in addition to Arabic. It is likely that 
he would have known who al-BahSPi was, not only because of his stature as 
a religious authority, but also because of his fame as a scholar and poet.
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Amid.112 He was in Tabriz, in Safavid territory, on Friday, 20 $afar, 993/21 

February, 15 8 5 113 Although few exact dates are given in the sources, it is 

possible to state that al-Baha*! had taken at most eight months to travel 

from Jerusalem to Tabriz since the iiazah is dated jum£da 1,992/May 11- 

June 9, 1584. At this rate, the entire journey would have taken about two 

years.

Elements of Taqiyyah in Practice
The accounts of al-Baha’I's travels reveal a great deal about the actual 

process of taa iw ah . Some of the salient features of al-Baha^'s personal use 

of tao iw ah suggest a framework for looking at other examples of taoivyah 

within the Twelver Shlci tradition of learning in Sunni environments

I. Taoiwah and Sunni Government

As noted above, it is generally recognized that one must practice 

taaiyvah in dar al-taaiwah. or areas under Sunni rule. In al-Baha^'s case, 

not only was he in an area under Sunni rule, but rule of a Sunni power at 

war with a ShicI power. The two dangers which faced al-Baha^i, that he be 

accused of heresy or of spying for the Safavids, were in fact closely related. 

While Sunni scholars could accuse him of heresy, they could only have him 

executed by recourse to the government. As Bernard Lewis notes, Muslim 

sectarians were most often repressed if they were perceived to threaten the 

state.11* Therefore, it was important for al-Baha^ to hide the fact that he 

was a Shi{I from government officials in particular. The example of the 

martyrdom of his father's teacher, al-Shahld al-Thani, at the hands of the 

Ottoman authorities less than thirty years earlier would alone have

112al-KashkOl 1:25.
t ^ al-KashkOl. 1: 93.
“ ♦Bernard Lewis, ‘The Significance of Heresy," 61.
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convinced a Shi<I scholar to keep a low profile. The Ottomans would 

probably have considered al-Baha*!, the former shavkh al-islSm of Isfahan, a 

Safavid government agent, in which case he would not have been allowed to 

wander around as he pleased, and his presence would be interpreted as a 

threat to security, especially if, as aHUrdl mentions, the Sh^Is of Jabal 

'Amil flocked to him in droves. Al-Baha*! was obviously worried about this.

Thus al-Baha’i's first concern was avoiding direct contact with 

government officials, as shown by his extreme disturbance at being stopped 

at the border at Amid for so long, and his avoidance of having others report 

him to the officials, as shown by his repeated requests for "kitman." or 

concealment. Ai-cUrdi's report of the changed dedication of a treatise on 

tafsir points to aI-Baha5fs need to hide his connections with the Safavid 

government and his worries about being stopped by government officials 

(umara? al-dawlah). It also shows, however, that al-Baha5! had a 

contingency plan in the event he was actually apprehended. He would claim 

that he had fled from the Safavid Shah and intended to petition the Ottoman 

Sultan. His treatise on tafsir. dedicated to the Ottoman Sultan Murad III, 

would serve as evidence that this was so, for it was common practice for 

scholars to write a work dedicated to a ruler when seeking refuge at his 

court or employment in his administration. This treatise, was, in effect, 

al-Baha^'s Sunni passport Similarly, the iiazah al-Baha3! received in 

Jerusalem may have been intended to serve less as an indication of his 

scholarly credentials in a general sense than as additional proof that he was 

a Sunni in the event he was stopped. It is known that iiazahs occasionally 

served similar purposes. The self-proclaimed Sunni Mirza MakhdBm 

al-Shlrazi relates that during the reign of Shah Tahmasb he requested an
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ijazah from the Shi*! scholar <Abd al-(AlI ibn cAli al-Karakl, who happened 

to be his father-in-law, in order to protect himself from his anti-Sunni 

enemies in Iran.* *5

The image of at-Baha3! as a cunning hero who always managed to stay 

just out of the reach of inimical Ottoman officials lives on in the folklore of 

Shi*! southern Lebanon. According to a modern < A mill folk-tale ascribing 

super-natural powers to al-Baha3!, Ottoman soldiers tried to arrest al-Baha3! 

many times without success. Whenever they had him cornered, he would 

disappear, for he was endowed with the ability to become invisible at will. 

Finally, the Ottoman soldiers tricked him into contracting a temporary 

mut*ah marriage, for they knew that al-Baha3! would not be able to become 

invisible when in a state of ritual impurity. Al-Baha3! fell for the trap, and 

was successfully captured after consummating the marriage. However, while 

the soldiers were carrying him down the street, al-Baha3! noticed that a 

woman was about to pour out some water from a window above. Quickly 

performing the preparatory declaration of intention fn iw ah l for a major 

ablution (ghusl), he became ritually pure when the water landed on him, 

became invisible, and escaped once again.*!*

II. Taoiwah and Dress

Frequent mention of al-Baha^'s clothing begs attention. In the 

account presented above, the Safavid chronicler Iskandar Beg Munshi states 

that al-Baha3! left his post, donned the clothes of a $Ofi, and set out on his 

journey. Iskandar Beg tries to impress upon the reader that al-Baha3! gave

**5al-NawSqid, fol. 102 b.
11 *1 am indebted to Dr. Mahmoud Ayoub, Professor of Islamic Studies 

at Temple University and a native of Jub2( in southern Lebanon, for telling 
me this story.
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up his respected position and worldly goods out of piety and humility, but 

when taken all together, the references indicate that al-Baha*i‘s garb was as 

much a disguise as a sign 01 piety. That al-B abac’s clothes served as a 

disguise is especially clear in al-cUrdfs passage, which states that al-Baha*i 

had come in secret, disguised as a dervish foadima mustakhfivan . . .  

muahawiran sOratahu bi-sOrati rajulin darwlsh).11? Al-Baha*! could not 

travel through the Ottoman Empire wearing a large turban and magnificent 

robe, for this would indicate his status as an important Safavid scholar. 

Adopting the dress of an itinerant dervish was one way to travel incognito.

In a similar fashion, Jamal al-Dln al-Afghani also used mode of dress

to adjust to his surroundings. Muhsin al-Amin interprets al-Afghani's 

adoption of a variety of types of dress as indicative of his personality or 

psychological make-up.118 Al-Amin notes that al-Afghani is pictured 

wearing a large black Iranian turban with an <aba>ah or large cloak; a 

kufiwah (head-scarf) with a wrap-around (iaal (head-band); a white turban 

with a tarbOsh (fez) and jubbah (robe); or a fez without a turban.1 *9 It 

should be noted that the outfit of the large black turban and large cloak is 

the typical dress of traditional Iranian ShIfI scholars, the color black 

indicating that the wearer of the turban is a saw id. or descendant of the 

Prophet, and that the outfit with the white turban and fez is the typical garb 

of Sunni scholars at al-Azhar in Cairo.

III. Taoiwah and the Arabic Name: Nisbah and Nasab

1988 Nobel prize winner Naguib Mahfouz has found that a name can 

be troublesome. In his younger years, he was often the victim of

^M ufcsin al-Amin, A(van al-shi-ah. 9: 241.
118Muhsin al-Amin, Acvan al-shi(ah. 4: 208.
^M uhsin  al-Amin, A{yan al-shi{ah. 4: 208.
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discrimination in his native Egypt because of anti-Christian sentiment. This 

at first seems strange, since Naguib Mahfouz is actually a Muslim. The 

reason for his problems was that his name looked like a Christian name, 

since it did not include a name which was exclusively Muslim in Egyptian 

usage, such as Ahmad, Muhammad, JIusayn, etc. The same phenomenon is 

found in Shi(i-Sunni relations: certain names are marked. cUmar, <Uthman, 

and AbO Bakr, the names of the Caliphs the Shi<Is curse for usurping cAli's 

right to lead the early Muslim community, are almost exclusively Sunni in 

medieval and modern usage, as is cA>ishah, the name of the Prophet's wife 

who dared take the battlefield against4All in the struggles over the 

Caliphate. Shicis most often name their sons after one of the Imams: cAli, 

Hasan, Husayn, Rida, etc. Fatimah is a favorite name for girls. But most of 

these are not so clearly marked as AbO Bakr, cUmar, and cUthman, since 

<All, Hasan, tlusayn, and Muhammad are all very common Sunni names as 

well.

Another part of the Arabic name, the nisbah. is often a clearer 

indication of sectarian allegiance. The nisbah is a denominal adjective 

ending in -L which may be formed from the name of one's tribe or clan (e.g., 

Qurashi, "of the Quraysh tribe"); the school of law one follows (e.g., Hanafl), 

or a profession, but is most often derived from the village, city, or region of a 

person's origin, birth, or residence.120 The nisbah derived from a place- 

name often reveals one's sectarian background, because many areas of the 

Middle East are to a large degree segregated by sect. Jabal cAmil has been 

known as a Shi* 1 region since the eighth/fourteenth century at the latest 

until the present day, and many Shl'I scholars from that region were known

120See El 2, s. v. "Ism."
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2 4 9by the nisbah derived from that place name, aMAmili. An insulting poem 

written by an Egyptian scholar, YQsuf ibn Zakariyya al-Maghribi (d.

1019/1612),121 cursing al-Baha5!, and punning on the word aMamil. shows 

what bad connotations this nisbah had in Sunni circles.

inna ’1-yahOdiyya ghada camilan /  fi 'n-nasi bi 1-jawri wa l-b Still 
yacmalu fi ’d-dlni kama yashtahl /  fa-lacnatu 'llahi caia 'Hamill

Now the Jew treats people with injustice and falsehood)
In matters of religion, he acts as he pleases, so God damn 
aMAmili!

It was therefore necessary for th e < Amili scholar to omit the nisbah 

aMAmili and replace it with some other plausible nisbah if he wanted to 

hide his sectarian allegiance.

The accounts of al-Baha 5i‘s journey show that al-Baha5! omitted parts 

of his name in order to hide his connections with Jabal cAmil and the Safavid 

government. The ijazah gives his name as AbO aI-Fada5il Baha5 al-Din 

Muhammad; al-Talawi's citation of Radiyy al-Din Ibn Abi ‘l-Lutf al-Maqdisi 

gives Baha5 al-Din Muhammad al-Hamdani al-Harithi al-Qazwini; 

al-Muhibbi's account gives al-Baha5 al-Harithi; and aMUr<Ji‘s account gives 

al-Munla Baha5 al-Din. Although these versions do not falsify any part of 

al-Balias's name, they conspicuously omit the name of al-Baha^'s father,

i2ipor a biography of this scholar, see Shihab al-Din Ahmad al-Khafaji, 
Rayhanat al-alibba wa-zahrat al-hayat al-dunva. 2 vols., ed. cAbd al-Fattah 
Muhammad ai-HUw (Cairo: cI?a al-Babi al-galabi, 1967), 2: 32-7; 
al-Muhibbi, Khulasat al-athar. 4: 501-3-

^al-Khafaji, Ravhanat al-alibba. 2: 33. This poem puns on the nisbah 
aMAmili and the active participle tamil. or one who acts, or performs 
something, especially religious duties. The fourth hemistich may also be 
construed as "God damn the one who does thisl"



www.manaraa.com

250
cIzz al-Din Husayn ibn <Abd al-§amad-except the ijazah. which presents 

al-Baha*i’s father's name only as cIzz al-Din-and the nisbah aMAmili. Al- 

Baha*!^ father had lived and taught in Ottoman lands until about 960/1553. 

just over thirty years earlier, and had traveled to Cairo, Damascus, Aleppo, 

and Istanbul. The fact that he was an important religious authority in the 

Safavid Empire was probably well known. His name could have brought 

al-Baha*! under suspicion not only of Shiism  but also of ties to the Safavid 

government.

Al-Baha*! deliberately concealed his nisbah aMAmili, but, in most 

cases, did not replace it with another nisbah derived from a locality. He 

most often gave the nisbahs al-Hamdanl and al-Harithi which refer to his 

ancestor, aHrUrith ibn A<war of the Yemeni Arab tribe of Hamdan, who was 

a companion of <A1I ibn Abi Talib. One account, that of Radiyy al-Din as 

reported by al-TalawI, adds the nisbah al-QazwInl, indicating that al-Baha*i 

resided in Qazvin. AI-TsUawI may have inserted this nisbah into Ra<Jiyy 

a 1-Din's account simply because Qazvin was then the Safavid capital, and 

al-Talaw! assumed al-Baha*I lived there, judging from the ijazah al-Baha*i 

received in Jerusalem, it seems that he may have used the nisbah al-TGsi as 

well, since he was claiming that he was descendant of al-Ghazall, and as such 

probably a native of TQs.

It is well known that Jamal al-Din al-Afghanl also modified his nisbah. 

changing it from al-Asadabadi to al-Afghani, because the former would have 

indicated his Iranian origin and subjected him to the suspicion that he was a 

Shici. Another example of nisbah modification is provided by al-Shahid 

al-Awwal, the ShFi scholar martyred in Damascus. He was born in the 

village of Jizzin in jabal cAmil, and was thus known by the nisbahs al-Jizzini
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and aMAmili. However, in an ijazah he received in Baghdad in 758/1356 

from the Sunni scholar Muhammad ibn YQsuf al-Qurashl al-Shafi4l 

al-Kirmanl, his name is given as Shams al-Din Muhammad ibn Jamal al-Din 

Makki ibn Shams al-Din Muhammad al-Dimashqi.12$ The nisbah al-(Amili 

is conspicuously absent, and the nisbah al-Dimashqi indicates that he was a 

native of Damascus, which was not known for its Shi4! population.

The nasab. pedigree or genealogy, is another important part of the 

Arabic name.124 The importance assigned to the nasab goes back to pre- 

Islamic Arabia, and the respect paid to saw ids or descendants of the 

Prophet is only one example of the importance of the genealogy in the 

Islamic period. Entire works (kutub al-ansSb) were devoted to recording the 

genealogies of the descendants of the Prophet and the Imams, and the 

professional genealogist (nassabah) was highly respected. The "Marshall of 

the Nobility" (naolb al-ashraf). entrusted with keeping records of the 

genealogies of savyids. was an official found in many governments in Islamic 

history.l25 The nasab was the closest thing in the pre-modern Middle East to 

the modern identity card or Social Security number; to know someone's 

genealogy was to know exactly who he was. One indication of this function 

of the genealogy is found, oddly enough, in certain points of the Twelver 

ShlcI doctrine of the Imamate. According to the early Shi4! jurist al-Shaykh 

al-TosI (d. 460/1067), the way to determine whether someone might be the 

Hidden Imam is to inquire about his genealogy. If his genealogy is known he 

cannot be the Imam, because one may not determine the identity of the

12Sal-MajlisI, Bihar al-anwar, 107: 183-84.
i«See EI 2. s-v - “
125See, for example, Louis Massignon, "Cadis et Naqlbs bagdadiens," 

Wiener Zeitschrift fur die Kunde des Morcenlandes. 51 (1948): 106-15.
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' Imam during the period of occuRation, but if his genealogy cannot be 

determined, then he might be the Imam.126

In the ijazah discussed above, al-Baha >1 went a step beyond nisbah 

modification, falsifying his genealogy to claim descent from the famous 

Sunni scholar, al-Ghazali (d. 505/1 111)- Claiming descent from a prominent 

Sunni scholar would not only gain respect from a Sunni interlocutor but also 

serve as a strong indication that one was actually a Sunni. Similarly, Jam51 

al-Din al-Afghani claimed to be a descendant of the famous Sunni scholar 

al-Tirmidhl (d. 279/892-93), the author of one of the six hadith 

compilations used as standard references by Sunnis.127

The motives for singling out al-Ghazali as an ancestor seem to have 

been primarily geographical. It was known that al-Ghazali originally came 

from TBs, near Mashhad in Iran. He died and was buried there, and his 

tomb was well known. It is clear that al-Bahstf and his companion would 

not have been able to hide the fact that they had come from Iran, especially 

if they were traveling with Persian merchants, and it would seem plausible 

to scholars outside Iran that descendants of al-Ghazali still remained in that 

area. Having spent time in Mashhad itself, al-Baha*! would have been 

familiar with local lore about al-Ghazali, besides knowing of his scholarly 

achievements. The image of al-Ghazill was strong in Iran. Several of the 

$0fi orders which were important in Iran before and during al-Baha^’s 

time, including the Nicmat Allah! order, the Dhahabi order, and the 

NQrbakhshl order, traced their succession of spiritual teachers back through

126Mubammad ibn al-flasan al-TQsi, tUddat al-usDl. 246.
127Mufcsin al-Amin, A*yan al-shi(ah. 4: 207. On al-Tirmidhl, see Ell, 

s. v. "al-Tirmidhr (A. J. Wensinck).



www.manaraa.com

253
al-Ghazali.128 Thus al-Baha^’s choice seems to have been dictated not only 

by the sort of interlocutors he faced, but also by his residence in Persia and 

his personal experience.

Similarly, Jamal al-Din al-Afghan! could not have hidden his Persian 

accent and pretended that he was a native Arab. Claiming to be an Afghani 

would seem more plausible. He drew on his past experiences in creating his 

Sunni image, for he had spent several years in Afghanistan and knew 

something about the region. Mubammad cAbduh's statement that 

al-Afghani belonged to the Hanafi school of law provoked the remark by 

Muhsin al-Amin: "Of course, because the tianafi school is that most 

widespread among the Afghanis."!2? The claim of descent from al-Tirmidhi 

seems also to be due to geographical considerations, for al-Tirmidhi's native 

village, Tirmidh, lay near Balkh in Transoxania, and it would seem plausible 

that he had descendants in the region of Afghanistan.

The picture which emerges is that Shfr scholars often modified their 

names or assumed false identities when studying with Sunni scholars. The 

exact modification or false identity had to be adjusted, depending, primarily, 

on the place of origin of the performer of taa iw ah  and the place where he 

needed to perform it. This adjustment may have had a great deal to do with 

accent or other sorts of mundane behavior. Studying in Baghdad, al-Shahid 

al-Awwal adopted the nisbah al-Dimashqi. This claim would be easy to 

support in Baghdad; to an Iraqi, al-Shahid al-Awwal's dialect of Arabic 

would have sounded very much like Damascene. However, it would hardly 

have worked in Damascus itself. The nisbah one chose as an alternative

!28Moojan Momen. An Introduction to Shi’i Islam. 210.
i 2?A<yan al-sh^ah. 4: 207.
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therefore depended on the location where it was to be used. It is well 

known that Jamal al-Din al-Afghani adopted the nisbah al-Afghani for use in 

Egypt; it is less well known that he had earlier adopted the nisbahs RDmi 

and IstanbQli for use in Afghanistan during the period 1863-68.13° Since it 

was easier for a ShIcI to conceal the specific region of his origin in a distant 

place, it was probably easier for Shlcl scholars to study at distant centers of 

Sunni learning than at others nearby.

IV. Taqiyyah and the Claim of Reverse Tag ivy ah

Al-Baha5! claimed to be a Sunni victim of persecution in the Safavid 

empire, who pretended to be a ShicI while in Iran, out of a Sunni version of 

taaiw ah. This is shown by al-BahS’I's statement as reported by al-cUrdi: "I 

am a Sunni who loves the Companions, but what can I do? Our Sultan is a 

Shi(i who kills the Sunni scholars." This reported confession to being 

secretly a Sunni is offensive to Shi(i scholars, including Muhsin al-Amin, 

who omits this sentence when citing al^Ur^I's teit.131 Shl(l scholars either 

cannot imagine that a scholar of al-Baht’I's stature could be so hypocritical 

in endeavoring to present himself as a Sunni, or else feel that this 

information should be withheld from the public. Muhsin al-Amin's choice to 

omit this phrase is one indication that, in the eyes of some ShicI scholars, 

al-Baha5i's use of taaiw ah  had exceeded proper bounds. The advantages of 

such a claim were clear. If confronted with any evidence that he was 

actually a Shi*! concerning his past in Iran, al-Baha5! would have an 

automatic excuse. The disadvantage, however, was that it would make him 

suspect in the eyes of Shl*ls, and Muhsin al-Amin seems to resent this

i3°Homa Pakdaman, Diamal-ed-Din Assad Abadi dit Afghani (Paris: G. 
P. Maisonneuve et Larose, 1969), 36-44.

131 Muhsin al-Amin, A*van ai-shi{ah. 9: 241
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statement because it provides Sunnis with strong evidence that al-Baha3! 

was actually one of their own.

Several scholars in Ottoman lands were so convinced al-Baha 3i was a 

Sunni that they went out of their way to prove he was not a Shici. Al-*Urdi 

seems to have had great respect for al-Baha3!, and was concerned to present 

him in a positive light. He gives three possible interpretations of al-Baha^'s 

behavior: (1) that he had always been a Sunni, but pretended to be a Shi*! 

out of taaiw ah. which, al-‘Ur<Ji stresses, was an accepted Sunni practice, as 

indicated by the Qur3anic verse 16: 106; (2) that he had been a Shi*i in his 

younger years, but later repented and adopted Sunnism; and (3) that, 

despite the fact that he meant well and was even an inspiration to Sunni 

scholars, he was actually a Shi*I, and therefore damned.* 32 With regard to 

this last interpretation, al-*UrdI states, "God forbid that he be like a candle 

which lights the path but is itself consumed in the lantern."* 53 Several other 

scholars present al-Baha 3i as a Sunni who pretended to adopt Shi*ism while 

in Iran. The Damascene scholar al-Muhibbl states,

News of him reached the Sultan of Isfahan, Shah ‘Abbas, who 
sent for him to be the leader of the scholars. Al-Baha3! 
assumed this post and became famous and respected. However, 
he did not share the heretical beliefs of the Shah, as is clear 
from his wide reputation for having sound faith, but was 
zealous in his love for the descendants of the Prophet (&l 
al-bavt).*>*

Influenced by these accounts, Bufrus al-Bustani (d. 1301/1883) was 

convinced that al-Baha3! was a Sunni. "He was a Sunni, but was extreme in

*32al-*Ur<Ji, Ma*adin ai-dhahab, fol. 67 b. 
*33al-<Urdi, Ma*adin al-dhahab, fol. 67 b.
*34al-Mu^ibbi, Khulasat al-athar, 3: 441.
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his love, respect, and reverence for the descendants of the Prophet. It 

appears that he feigned Shleism while residing in Persia.'135 Nicmat Allah 

al-Jaza5iri (d. 1112/1701), a seventeenth-century Safavid scholar, relates 

that a certain Shaykh cUmar, a contemporary Sunni scholar from Ba§rah, 

held that al-Baha’i was a Sunni but hid his belief from the Shi*I Shah (ilia 

annahu kana vattaai min sultani ‘r-rafidah).1?6 Similarly, al-Bahram 

mentions that he met a Sunni scholar who claimed that al-Baha2! was a 

Sunni and related a number of accounts, probably some of those presented 

above, to prove this.13? These Sunni scholars interpreted al-Baha2I*s 

behavior as being the reverse of the ShIcI taaiw ah. They concluded that he 

was dissimulating while in Iran, pretending to be a ShI(I, and that he could 

only profess his true belief while safe in Ottoman territory. AMUrdl 

accepted al-Baha’i's taaiw ah as legitimate from a Sunni scholar, and the 

above-mentioned Shaykh (Umar saw nothing strange in using the verb 

vattaai ("to dissimulate") to describe the behavior of a man he believed to 

be Sunni. These Sunni scholars accepted Sunni taa iw ah  modeled on the 

Shici version as a normal reaction to sectarian pressure in Iran. In fact, the 

crypto-Sunnis of Iran, to use Dickson's te rm ,^8 developed the practice of 

dissimulation in order to survive. Well into the sixteenth century, numbers 

of important families who produced both scholars and government officials 

were secretly Sunnis, as the events of Shah Ismacil II's reign make clear. 

Throughout Islamic history, taaivyah had been used primarily by Shicis, but

t35Da>irat al-macarif. 11 vols. (Beirut, 1876-! 900), 11: 463. 
iSfial-Khwansari, Rawdat al-iannat. 7: 66. 
tS^al-Bahram, Lu2lu2at al-bahrayn. 19.
^ M a rtin  B. Dickson, "Shah Tahmasp and the Uzbeks" (Ph. D. 

dissertation, Princeton University, 1958), 192-3.
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in the tenth/sixteenth century, a novel situation arose when the Safavid 

government took steps to enforce adherence to Shiism within the Empire. 

When Sunnis became a persecuted minority, it was natural for them to 

adopt taoiw ah.

There is no question that al-Baha*! was a ShicI by background, 

practice, and conviction. The time he spent in Ottoman territory was only a 

small fraction of his career. Those scholars who claimed al-Baha *i was a 

Sunni could only do so because they were not familiar with his 

accomplishments in Iran and his legal and other works, many of which 

showed his ShIcI heritage and beliefs. Al-Baha*i's most popular works in 

Ottoman territories were his poetry and works on mathematics and 

astronomy, which did not reveal a ShIcI bias.139 As seen above, al-Baha *i 

also relied on tafsir as a field in which he could demonstrate his 

accomplishments without incriminating himself or provoking controversy. 

Al-Bahranl's response to the Sunni scholar who claimed that al-Baha *i was a 

Sunni was to show him al-Baha *I*s work Miftah al-falah. which is a guide to 

daily religious devotions for the Shici believer.140 The Sunni scholar was 

shocked upon reading it.141 To judge by the results, al-Baha*! was a master 

of practical taa iw ah : he gained the accepted of everyone. It is a tribute to 

his ability to get along with scholars of different backgrounds as well as to 

his scholarly and literary merit that he was able to gain such wide 

acceptance in Sunni circles. Al-Baha *i adopted the philosophy explained in 

one of the lines of his poem Wasilat al-fawz.

139See e.g., "Sanihat duma al-qa?r," fol. 124 a, where al-TalawI reports 
that "He has excellent works . . . especially in the mathematical sciences."

MQMiftah al-falah (Beirut: Mu*assasat al-aclaml li‘l-malbQ<at, 1970).
141al-BahranI, Lu*lu*at al-bahrayn. 19.
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ukhalifu abn&Ja ’z-zamani bi-muqta<Ja
/  <uqQlihim kay U yafQhQ bi-inkSri

I associate with my contemporaries according to
their understanding, lest they reject me.142

Conclusions
While taoiw ah is a doctrine and a legal concept, it is also a complex 

pattern of behavior which allows Twelver Shicis and other sectarian groups 

to reduce the risks entailed by participation in a society dominated by the 

Sunni majority. Despite the paucity of material available, the sketch of 

al-Baha Ys behavior provided by the texts concerning his journey in 

Ottoman territory gives a much more detailed understanding of taqiyvah 

than that evident in legal analyses. His performance of taaivyah involved a 

complex modification of his identity and included not only the verbal denial 

of his sectarian allegiance, and, presumably, though the texts do not mention 

this, performance of ablutions and prayer in the Sunni manner, but also the 

adoption of a disguise, the suppression of parts of his name and other 

personal information, and the adoption of a false genealogy. Two documents, 

al-Baha M’s treatise on tafsir dedicated to the Ottoman Sultan Murad HI and 

the iiazah he received from a scholar in Jerusalem, served as important 

additional supports for his modified identity. Moreover, his claim to be a 

victim of anti-Sunni persecution in Iran and therefore obligated to pretend 

to adopt Shicism through taqiw ah would serve to counter-act any evidence 

which might incriminate him as a ShicI.

t42Line 11 of the qa?idali. Al-KashkOl (Cairo, 1872), 404.
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Although it is unlikely that other ShI(I scholars will ever outdo 

al-Baha’l's folkloric fame as the Invisible Man, as more information becomes 

available it will doubtless become evident that many of them used these or 

similar methods in order to protect themselves while studying and teaching 

in Sunni environments. That tao iw ah played an extremely important role 

in the lives of al-Baha^ and the other participants in the Shici tradition of 

learning under Sunni teachers is clear. Their careers demonstrate an 

"application of the arts of impression management, the arts, basic in social 

life, through which the individual exerts strategic control over the image of 

himself and his products that others glean from him."143 Although the 

analysis of taqivyah as actually applied does not explain why some Shici 

scholars expended such great efforts in order to study under Sunni 

teacher s-one of the fundamental problems addressed in the other chapters 

of the present study—it goes a long way towards demonstrating how they 

succeeded in doing so.

l*3Goffman. Stigma. 128.
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Chapter Eight 
The Adoption of Consensus: 

Twelver Shl(ism as the Fifth Madhhab

The previous chapters have discussed two types of reaction to the 

normative predicament which faced the Shfrs because of the charge that 

they were violating the consensus. The Ism^Ills and the Twelver Akhbaris 

rejected the consensus, in effect accepting the stigma of heresy and deviant 

status within the larger Islamic community. Those scholars involved in the 

tradition of legal study under Sunni teachers conformed to consensus, at 

least outwardly, by adopting the Shafici legal guild. The present chapter 

discusses a third type of reaction, perhaps the most challenging and 

potentially frustrating of the three, that of adoption of consensus. Scholars 

who followed this course were trying to remove the stigma itself, so that 

they could profess their true beliefs openly and reveal their identity without 

fearing mistreatment, discrimination, persecution, or rejection. The strategy 

they adopted was to establish a Twelver ShFl legal guild on a par with the 

Sunni guilds. The key step in doing so was to accept the principle of 

consensus, and necessarily, along with it, the principle of exclusion from 

consensus, for to be accepted as equals in society, they had to accept the 

general norms of that society. They had to adjust those very norms, 

however, in order to be accepted without giving up some of their religious 

identity. That is, they accented ijmat in such a way that it took them into 

consideration.

The strategy of adoption of consensus is readily seen in the Ships' 

attempt to be recognized as a fifth madhhab. The idea that Twelver Shicism



www.manaraa.com

261
is a fifth madhhab implies that it can be treated as an equal partner in the 

Sunni madhhab system. It not only holds that Twelver Shicism has a 

structure of legal authority which conforms to that of the Sunni madhhabs. 

but also that it can be accepted as an alternative within the circle of Islamic 

orthodoxy. Two events have made the concept of Twelver Shi(ism as a fifth 

madhhab well known in Western scholarship on Islam: the acceptance of 

ShIcI law in 1959 at al-Azhar and the attempts of Nadir Shah, who ruled 

Iran in the eighteenth century, to gain official recognition of Twelver 

Shi'ism as orthodox both within his own realm and in treaties with the 

Ottoman Empire.

F. R. G. Bagley has discussed the acceptance of Shlci law at al-Azhar.1 

An organization called Par al-taarlb bavn al-madhahib al-islamiwah or 

1ama<at al-taorlb worked for a number of years in Egypt towards a 

reconciliation between Shlcism and Sunnism. Led by the Iranian scholar 

Muhammad Taqiyy Qummi, this organization began its activities shortly 

after the second world war and published a journal entitled Risalat al-islam 

between the years 1949 and 1960. The native Egyptian scholar MahmQd 

Shaltut, who was born in 1893 and became rector of al-Azhar in November, 

1957, introduced Zaydi and Twelver Shici fiah into al-Azhar, on a par with 

the four Sunni madhhabs. in 1959 2 In the July 1959 issue of Risalat 

al-islam. the usual editorial page was omitted and replaced with the "historic 

fatwa" of Shaykh MahmQd ShaltQt, announcing that Twelver and Zaydi

iFor an overview, see F. R. G. Bagley, 'The Azhar and Shl'ism," 
Muslim World 50 (1960): 122-29; Muhammad Taqiyy Qummi, "Qi$$at 
al-taqrib," Risalat al-islam. 11(1959): 348-59.

2Bagley, The Azhar and Shl<ism," 122.
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Shfrsm were orthodox and that their fiqh would now be included in the

curriculum at al-Azhar.

1. Islam does not oblige any of its adherents to adopt a specific 
madhhab. Rather, we hold that each Muslim has the right to 
adopt, at the outset, any of the madhhabs which have been 
properly transmitted (al-manqOlah naqlan ?ahihan) and which 
have their rulings recorded in their own books. Anyone who 
has already adopted one of these madhhabs has the right to 
change to another madhhab-no matter which-and no harm or 
embarrassment whatsoever comes to him from doing so.
2. The Jacfari madhhab. known as the lthnacashari ImamI 
madhhab. is a madhhab in accordance with which it is 
permissible, by religious law, to worship, like the rest of the 
madhhabs of the Sunnis.

Muslims must know this, and rid themselves of 
unjustified partisanship ((asabiw ah) for specific madhhabs. 
since the religion and sacred law of God are not dependent on or 
restricted to any one madhhab. All of them are muitahids 
acceptable to God-He is exalted-and it is permissible for him 
who does not have the ability of rigorous examination (nazar) 
and ijtihad to follow their opinions and practice according to 
what they decide in their positive law. There is no difference in 
this between ritual observances (Mbadatl and mundane 
transactions (mu{amalat).3

As a result of the efforts of MahmQd ShaltOt and D5r al-taarib. Twelver 

Shici law was accepted as a legitimate madhhab to be taught at one of the 

largest and most prestigious institutions of Sunni learning in the Muslim 

world. This was a momentous accomplishment in the history of Shicism.

Nadir Shah Afshar ruled Iran from 1148/1736 until 1159/1747. It is 

well known that he attempted to have Shicism accepted as the jacfari 

madhhab. Upon ascending the throne in 1148/1736, Nadir Shah stipulated 

that his ShiH subjects give up the overtly anti-Sunni policies instituted by

3Shaykh ShaltDt. Risalat al-islam. 11(1959): 227-28.



www.manaraa.com

the Safavids. He forbade the cursing of the Sunni Caliphs. He tried several 

times to get the Ottoman Sultan to agree to a treaty which included 

recognition of Shl'ism as a fifth madhhab and permission for an additional 

Persian amir al-hajj to lead pilgrims to Mecca. Nadir Shah's policy regarding 

this matter is generally interpreted as a ploy designed to quell dissidence 

among the Sunni Afghanis and others in his army and to defuse Ottoman 

hostility towards Iran. It is not recognized that the concept had any prior 

recognition within Strflsm, or that it had any sound basis in Shici theory or 

scholarship. In fact, it is often portrayed as being completely inconsistent 

with ShicI views. The following discussion will attempt to show not only 

that the concept of the fifth madhhab is considerably older within ShIcI 

tradition than generally recognized, but also that it has considerable support 

in Shi<I scholarship and theory.

Nadir Shah was supported by ShicI scholars, including the Mulla Bashi 

<Ali Akbar ai-Taliqani (d. 1160/1748),* but it is unclear to what extent 

these scholars complied with his wishes out of political expediency or 

coercion. When he conquered Iraq in 1156/1743, Nadir Shah arranged a 

debate in Najaf between Sunni and Shi(I scholars of his realm, from Iran, 

Afghanistan, and Transoxania. A Sunni scholar from Baghdad appointed by 

the Ottoman governor there refereed the debate. The events of the debate, 

which took place on Shawwal 25, 1156/December 12, 1743 are recorded by 

that Sunni arbitrator, al-Sayyid <Abd Allah ibn al-Husayn al-Suwaydi

*Qirthis scholar, see Muhsin al-Amin, Acvan al-shi{ah. 8; 171-75.
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al-cAbb5si (d. 1173/1759-60).5 The reasoning behind Nadir Shah's asking 

the Ottoman governor of Baghdad to provide a Sunni scholar to serve as 

arbitrator in the debate seems clear. This man would also serve as a 

witness to the Ottoman government that the Shi(Is had given up their anti- 

Sunni positions, and therefore did not pose a threat and could be accepted as 

orthodox Muslims, as Nadir Shah had tried to get the Ottoman Sultan to do in 

several treaty proposals.

Al-Suwaydi reports that at the debate there were about seventy 

Iranian scholars, including only one Sunni, a certain Sayyid Ahmad who was 

the Shafi(I mufti of Ardalan in Kurdistan, seven Transoxanian scholars, all 

HanaTis from Bukhara, and seven Afghani scholars, also all Hanafis.6 

Al-Suwaydi gives a short summary of the debate between CAU Akbar, the 

Mulla Bashi, and Had! Khojah, known as Bahr al-'Ilm, the leader of the 

Transoxanian delegation. The Mulla Bashi asked the Sunni scholars on what 

grounds they declared Shicis unbelievers and then recanted or denied the 

objectionable positions. A number of his statements, including those to the 

effect that temporary marriage is forbidden and that the Shicis follow 

Ash(ari dogma seem to be misrepresentations of standard Shici doctrine.7 

This lends credence to the hypothesis that Nadir Shah had instructed him to 

reach a reconciliation at all costs.

5The section of al-Suwaydi's work which treats the events 
surrounding the debate as well as the debate itself has been printed as 
Mu>tamar al-Najaf. 3rd printing (Cairo: aI-Matbacah al-salafiyyah, 1973). It 
was first printed under the title al-Hujaj al-qati<ah l'ittifao al-firaa 
al-islamiwah (Cairo: Matbacat al-sa<adah, 1905).

6MuHamar al-Naiaf. 39-40.
7MuHamar al-naiaf. 42.
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The concept of the fifth madhhab. however, was not concocted by 

Nadir Shah. Over a century earlier the ShH scholar al-Qatfi Nur Allah 

al-Shushtarl referred to Twelver Shiism as constituting the jacfari 

madhhab, and made a detailed statement holding that the Shici madhhab 

was equivalent to those of the Sunnis.6 Al-Shahid al-Thanl reports that 

when he held his teaching position at the NQriyyah madrasah in Ba'albakk 

ca. 953-54/1546-47, he taught according to the 'five madhhabs" (ft 

■hmadhahibL'l-khamsah). meaning the four Sunni madhhabs and the 

Twelver Shici madhhab.9 This was about two centuries before the time of 

Nadir Shah.

There is evidence that the concept of a Twelver Shici guild parallel to 

the Sunni guilds dates back still further, to the Buwayhid period in Baghdad. 

Although he does not cite specific sources, Claude Cahen writes of the 

Twelver Shici scholars of the Buwayhid period,

It is said that at this moment when the four schools remianing 
to the Sunnis were beginning to be defined by them as 
exclusively orthodox, they would have wished that their of 
Shlcism might be recognized in the heart of the umma as a sort 
of fifth authorized school.10

While Cahen's use of the term "fifth authorized school" here is anachronistic, 

because the ?ahirl madhhab. for example, did not die out in Baghdad until 

ca. 475/1082,u  the conception of Twelver Shi(i law as forming a madhhab

8Saiyid Athar Abbas Rizvi, A Socio-Intellectual History of the Isn5 
cAshari Shi<is in India. 1:365-67.

9al-Durr al-manthOr. 2: 182.
10Claude Cahen, "Buwayhids," s.v., El2.
l l Makdisi, Rise of Colleges. 4.
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similar in form and function to the Sunn! madhhabs is evident in the works 

of al-Sharif al-Murtada and al-Shaykh al-TOsi in the early fifth/eleventh 

century in Baghdad. The exact term "the fifth madhhab" or "the five 

madhhabs" was not used for the simple reason that the idea that there were 

only four Sunn! madhhabs. indicating the limits of Sunn! orthodoiy, had not 

yet become firmly established. The dust had not yet settled on the last of 

the other madhhabs which were found within Sunnism, such as the Jarir! 

and Zahiri guilds. The Sunni madhhab system was still in the process of 

consolidation, so Twelver Shlci scholars did not refer to their own law as a 

fifth madhhab.

The First Shici Texts of PsBl al-fiah
It was during the Buwayhid period that the first Shft works in the 

genre of usDl al-fiah were produced. Two centuries had passed since the 

appearance of al-Shafici's al-Risalah before the Twelver Shl(is wrote their 

first works on usBl al-fiah. There is evidence, however, that the formation of 

a madhhab began even before the Greater Occultation. Al-Kulaynl, who died 

in 329/941, the year the Greater Occultation began, wrote his work al-Kafi. 

the first major compilation of Shi(i hadith to be arranged according to the 

chapters of legal works, before the Occultation. As mentioned in Chapter Six 

of this study, the Fihrist of Ibn al-Nadim reports that the scholar 

Muhammad ibn Ibrahim ibn YDsuf al-Katib, who was born in 281/894-95, 

studied both ShicI and Shafi(I law. Given that he would have been forty- 

eight years old at the time the Greater Occultation began, it is most probable 

that his studies took place before then.

The development of the Shi(i legal guild may be seen, in part, as an 

effort on the part of ShIcI scholars to dissociate themselves from the
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influence of philosophical theology, and particularly MuHaxili theology, and 

to establish their independence from the safirs and their coterie. The third 

safir of the hidden Imam (305-26/917-38), Hasan ibn ROh al-Nawbakhti, 

was a relative of two well-known Shici theologians influenced considerably 

by MuHazilism, Isma'il Abu Sahl al-Nawbakhti (d. 311/923) and his 

nephew Hasan ibn MOsa al-Nawbakhti (fl. 300/912). AbD Sahl's concern 

with his relative's position as safir is shown by the report that he denounced 

the Shfr mystic flusayn ibn Man?0r al-Hallaj (d. 309/922) to the Caliph 

al-Muqtadir (295-320/908-32) when al-Hallaj claimed to be the safir of the 

hidden Imam. AbU Sahl’s relative happened to the the safir at that time.

The post of safir may have come to be associated with the influence of pro- 

Muctazili theologians, and efforts to establish the authority of Shlci 

jurisconsults may have been intended to undermine the influence of both 

the safir and the theologians.

Economic factors cannot be ignored. The safir. as the agent of the 

Imam, was able to collect khums funds, the religious taxes which had 

traditionally been the prerogative of the Imams. By establishing their own 

authority, the Shl(i jurists were claiming the right to collect and administer 

these funds, and attempting to wrest control of them from the safir and his 

entourage. This hypothesis is corroborated by the report of al-Najashi (d. 

450/1058-59) that Muhammad ibn Ahmad ibn al-Junayd, an important 

fourth/tenth-century Shi<I jurist in Rayy, held funds, as well as a sword, 

which belonged to the Hidden Imam,** The crucial factor in the 

establishment of the Twelver Shlci legal guild, however, was the need to

**Ahmad ibn t Ali al-Najashi, Kitab al-rijal (Tehran: Chap-khanah-yi 
musiafavi, n.d.), 299.
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face their contemporary Sunni legal scholars, and this is seen clearly in the 

ShH development of the genre of usDl al-fiah.

With the work of al-Shaykh al-Mufid, al-Sharif al-Murta^a, and 

al-Shaykh al-TGsI, an important change is introduced into the system of legal 

authority. Al-TQsI makes it clear that Sh!ci jurists were exclusively 

responsible for performing legal functions in the absence of the Imam. He 

states,

As for giving judgment among people and judging between 
litigants, it is not permissible except for him to whom the True 
Sovereign tig., the Imam] has given permission in that regard.
And they [the Imams] have entrusted this [function] to the 
jurists of their sect lshicah 1 during such time as they are not 
able to exercise it in person.13

Furthermore, the expertise of the jurisconsult is based not primarily on his 

knowledge of hadith but on his study of jurisprudence. In the introduction 

to cUddat al-usOl. his text-book of usDl al-fiah. al-TOsi reports that the work 

was written in response to a request by a student or colleague, who stated 

that usul al-fiqh was the exclusive basis of the sh a r ia h . ' IPanna 

'sh-sharicata kullaha m abniwatun {alayh."u  The context shows that al-Tusi 

agrees with this statement.

Al-Shaykh al-Mufid, who died in 413/1022, wrote the first Twelver 

Shi<i work on usOl al-fiah which has come down to us, although only in 

abridged form. He wrote a work entitled al-Tadhkirah bi-usOl al-fiah. of 

which a short summary is included in Kanz al-fawaaid by one of al-Mufid‘s

^ al-Nihavah fi mujarrad a lJ ig h jv a^ fa taw a  [Tehran. 1963). 304. 
Translated in Arjomand, The Shadow of God and the Hidden Imam. 51. 

14cUddat al-usOl. 2.
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students, al-Karajakl (d. 4 4 9 / 1 0 5 7 M 3  How long the original work was is not 

known. It is clear, however, from the outline of al-Mufld's Tadhkirah. that it 

was intended to be a complete work on usDl al-fiah. following the Sunni 

model.

A Shi*! work on usOt al-fioh may have been w ritten a generation 

before al-Shaykh al-Mufid. Muhammad ibn Ahmad ibn al-Junayd, also 

known as al-Katib al-Iskafi, was a Twelver Shici scholar who died in Rayy in 

381/991. His title indicates that he was a secretary, and he is also reported 

to have written fatwas for the Ghaznavid ruler Abu Man?ur Sabuktagin 

(367-87/977-97) and the Buwayhid amir Mu*izz al-Dawlah (d. 356/967).i6 

As mentioned above, he is reputed to have held funds which belonged to the 

Hidden Imam. He was a prolific writer on Shi*! law, and his works may 

have brought Shi*i jurisprudence closer in line with Sunni jurisprudence 

than other Shi*i scholars were willing to allow. He accepted the concepts of 

qivas and iitihad. and wrote works entitled "The Removal of Distortion and 

Deception for Gullible Shi*is Concerning Oiyas" and "Disclosing Traditions 

from the Imams Concerning Ijtihad Which Our Stubborn Opponents (ahl 

al-*inad) Have Suppressed."!? ibn al-Junayd wrote a work in twenty 

volumes on Shi*i fiah entitled Tahdhib al-shi*ah li-ahkam al-shari*ah. and 

al-Najashi records the titles of the chapters included in the work, showing it

*5AbD al-Fath Muhammad ibn cAli al-Karajaki, Kanz al-fawa^d 
(Tabriz, 1322), 186-94; Brunschvig erroneously implies that the piece in 
Kanz al-faw5?id is the complete work, and gives the title incorrectly as UgOl 
al-fiah. Robert Brunschvig, "Les Usui al-fiah Imamites a leur stade ancien 
(X* et XI* siecles)," Etudes d'Islamologie. ed. Abdel Magid Turki (Paris: G.P. 
Maisonneuve et Larose, 1976), 326.

l6al-NajashI, Kitab al-rijal. 301.
17al-Najashi, Kitab al-riial. 301.
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to cover ail of the standard categories of fiqh.18 The title of one of Ibn 

al-Junayd’s works, Kitab al-ifham li-usDl al-ahkam. appears to indicate that it 

was a work on usOl al-fiah,* 9 According to al-TOsi, Shlci scholars rejected 

his works and did not preserve them because they rejected his use of 

aivas.30 None of them have come down to us.

The next two major works on Twelver ShI(I usDl al-fiah were 

al-TOsfs (Uddat al-usul or cUmdat al-usDl and al-Murtada’s al-Dharicah ila 

usDl al-shar^ah. <Uddat al-usOl has been subject to several misconceptions. 

Brockelmann states that the work consists of two parts, the first of which 

discusses usDl ai-din and the second usDl al-fiah.2* This is not the case, 

although al-TOsi wrote several works on usOl al-dln. and begins <Uddat 

al-usDl with a short introductory section on some points of logic and 

philosophical theology. Also, contrary to common belief, al-Tusi wrote 

<Uddat al-usul before al-Murtada wrote his al-DharIcah ila usDl al-sharlcah. 

Scholars have assumed that the elder al-Murta^a s work was the first of the 

two, but the introductions to the two works make it clear that this was not 

the case. In the introduction to <Uddat al-usDl. al-TOsi mentions al-Shaykh 

al-Mufid s work, which he refers to as an abridgement (mukhtasar). adding 

that al-Mufid did not treat the topic completely flam vastaqsih). He then

ieal-Najashi. Kitab"il-rijal. 299-301-
^al-Tusi. Fihrist kutub al-shl{ah. 160. The text adds yajri majra 

masa>il al-Tabari, or in other versions, vairi maira ras5?il al-Tabari 
li-kutubi. [See Ma^lim aMulama*. 87 n. 9.1 This is perhaps a reference to 
the work Ikhtiiaf al-fuqaha’ by the well-known historian and jurisconsult 
Muhammad ibn Jarir al-Tabari (d. 310/933). [GAL. GI: 142-43, SI: 218] The 
fact that al-Iskafi wrote on ijtihad and qiyas makes it even more probable 
that he wrote a work on usOl al-fioh.

20al-JOsI, Fihrist kutub al-shicah. 160.
2lGAL II: 706.
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states that al-Murtada-he refers to him as saw iduna ‘l-aiall—has not yet 

written a work on the subject, although he has taught usOl al-fiah a great 

deal. Al-Tusi writes: "Although lusDl al-fiohl is discussed extensively in his 

dictations and the works which are studied under him, he has not written a 

work on the topic to serve as a reference and a support."22 Thus, 

al-Murtada's usul al-fiah work al-Dhari(p.n ila usOl al-sharicah did not exist 

when al-Tusi started to write cUddat al-usOl.

Al-Murtada s introduction to al-DharI(ah mentions al-Tusl’s wor, and 

praises it, but maintains his own superiority over the much younger scholar. 

Although he does not mention al-TQsfs name, it is certainly he of whom 

al-Murtagla writes:

1 have found that one [scholar] who has devoted an independent work 
to usDl al-fioh. although he correctly presented many of its concepts, 
topics, and forms, strayed from the definition and method of the genre 
of usDl al-fioh and went beyond it 23

Al-Murtada criticized al-TOsi for mixing subjects meant to be dealt with in 

works on kalam or usOl al-dln with his usOl al-fiah. He refers to the 

following subjects: the definitions of certainty and speculation (hadd al-cilm 

wa al-zann). how speculation can produce certainty (kayfa yuwallidu 

’n-nazaru l'-^ilm). etc. The topics al-Murtada mentions are to be found on 

pages 4-25 of al-T0si‘s work. Al-Tusi included these subjects in the first 

section of aHUddah because he felt these principles were necessary to 

support at the results of usOl al-fioh. Al-Murtada states that if one takes this 

stand, one must include all of usul al-din in usOl al-fiqh. and that does not

22<Uddat al-usOl. 2.
23at-Dhari<a h . 1: 2.



www.manaraa.com

272
suit the definition of the genre. It is clear, therefore, that al-Murtada had a 

specific notion of the eiistin«-i.e.. non-ShH-genre of usDl al-fiqh.

While it is difficult to pinpoint the dates of al-cUddah and al-DharIca h . 

it is possible to say that both were written between 413/1022, when 

al-Shaykh al-Mufid died, and 436/1044, when al-Sharif al-Murtada died.

For the most part, the organization of the two works is closely parallel.

Chapters of al-Dharica h : Chapters of al-<Uddah:

Introduction Introduction
1. al-kaiam fi 'l-khitab Section on logic
2. al-amr 1. al-akhbar
3. al-nahy 2. al-awamir
4. al-cumQm wa 'l-khu?Q$ 3. al-nahy
4A. anwac al-takhsis 4. al^umOm wa'l-khusus
5. al-mujmal wa'l-bayan 5. a 1-bay an wa'l-mujmal
6. al-naskh 6. al-nasikh wa‘l-mansQkh
7. al-akhbar 7. al-afcai
7A. $ifat al-mutahammil bi'l-khabar 8. al-ijmac
8. al-af(ai 9. al-qiyas
9. ijma* 10. al-ha?r wa'1-ibafcah
10. al-qiyas
11. al-ijtihad
12. al-hazr wa'l-ibahah
13. al-nafl wa‘l-musta?bab li*l-hal

Al-Murtada places the section on oral tradition (akhbar) between the 

sections on abrogation (naskh) and acts (flfSaL). whereas al-TOsi places it at 

the beginning of his book; al-Murtada starts with a section on scripture 

(al-khitab). which al-TOsi does not have. Al-Murtada has two chapters 

which merely expand on preceding chapters: anwa( al-takhsi? after 

al-<um0m wa’l-khusOs. and sifat al-mutahammil li’l-akhbar after al-akhbar. 

Al-TOsi treats oivas and ijtihad both under the rubric of qivas. whereas
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al-Murtada treats them in separate chapters. AI-Murtada's last chapter 

treats al-nafi and al-mustashab li'l-hal. which al-TOsi does not.

The organization of al-Shar!f al-Murtada's work in particular closely 

matches that of the usDl al-fiah work by the Sunni scholar AbU al-Husayn 

al-Basri (d. 436/1044). The two were contemporaries, and even died in the 

same year. Al-Muctamad fl usOl al-fioh.24 one of the earliest integral Sunni 

works of usOl al-fiah which is extant and published, includes the following 

chapters.

1. al-awamir
2. al-nawahl
3. al-cum0m wa al-khu?0§
4. al-mujmal wa al-mubayyan
5. al-af£al
6. al-nasikh wa al-mansukh
7. al-ijm2c
8. al-akhbar
9. al-qiyas wa ai-ijtihad
10. al-fca?r wa al-ibaftah
11. al-muftl wa al-mustaftl

The many similarities between the two works, particularly in comparison 

with the work of al-Shaykh al-Mufid, indicates the extent of ShFl borrowing 

from this originally Sunni genre.

The Adoption of Ijma*
The crucial step which the first Twelver ShIeI usDl al-fiah works 

accomplished was to adopt the theory of ijmal from Sunni jurisprudence.

The adoption of ijma£ was part of the Shl£ls* struggle to establish

2*al-Mu£tamad fi u$ul al-fiah. 2 vols., ed, Khalil al-Mays (Beirut: Dar 
al-kutub al-£ilmiyyah, 1983).
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themselves as serious scholars of Islamic law, equal in status to Sunni 

scholars and free to take part in all facets of intellectual and religious life in 

Baghdad. ShicI jurisprudents clearly felt an urgent need to adapt the theory 

of ijma< to their own needs. The main Shl(i scholars who had accomplished 

this were al-Shaykh al-Mufid, al-Sharlf al-Murtada, and al-Shaykh al-Tusi.

It is also possible that the lost work of Ibn al-Junayd on usDl al-fiah played a 

major role in this development, for if he adopted ijtihad and qiyas. it is likely 

that he adopted ijm5c as well. Unfortunately, as mentioned above, later 

Twelver Shici scholars suppressed his works, and it may never be possible 

to assess the effect of his work in this regard.

Sunni works on usDl al-fiah hold that iimac was something termed 

huijah. or "proof." This term implies that a ruling held by iimac. although it 

may not necessarily be based on an explicit text, is a winning or irrefutable 

argument, one that must be accepted. This claim implies that one cannot 

contradict consensus, and that to do so is not only incorrect but unallowed or 

illegal. Hence the ruling that to go against ijm5c is tantamount to unbelief, as 

discussed in Chapter Four of this study. The implication was, in the Sunni 

view, that since ijmac was a huijah. the ShIcIs either had to retract their 

opinions or be excluded from the community of opinion which constituted 

Islamic orthodoxy.

A key to understanding the adoption of the concept of ijmac by the 

Shlcis lies in the legal theory of Ibrahim al-Na£?am (d. 220-30/835-45), the 

great Mu(tazill theologian. Many works on usul al-fiah state that al-Na?zam 

rejected ijmac. and claimed that it was not a convincing proof, or huijah.2*

In his usul al-fiqh work al-Mustasfa. al-Ohaxali states that this was not

25Abu al-Husayn aI-Ba?rI, al-MuHamad fi usSl al-fiqh. 1: 459.
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exactly the case. Al-Nazzam at first did not accept ifmac. but when reports 

reached him that to go against i|mac was declared unlawful ftahrim 

mukhalafat al-iima(). he then accepted iimac out of necessity. He defined it, 

however, in such a way that it could fit into his already established legal 

theory. The result was what seemed to be a circular, or non-definition; he 

defined iimac as "any opinion which has been irrefutably proven" (kullu 

qawlin aamat huiiatuho). That is, when confronted with the charge that it 

was unlawful to go against i|ma<. he adopted ijmac in such a way that he 

could agree with his opponents that iimac was an irrefutable proof (huiiahl 

but not be forced to retract his earlier opinions. While Shi*! definitions of 

ijma* are not obviously circular, their genesis follows the same pattern. 

Al-Nazzam‘s story indicates that this issue had become a pressing one 

already in the early to mid-third/ninth century, since he died between 

220/835 and 230/845, during the Muctazill mihnah.

As late-comers to the madhhab system, the Shills were in a difficult 

position. If they wished to be accepted in the majority system, they had to 

ensure that they were counted or considered in the consensus. However, 

they were being excluded from the consensus on the very grounds that they 

had gone against the consensus in the past. They therefore had not only to 

accept the consensus of the Muslim community as a valid concept, but also to 

prove, retroactively, that they had not gone against the consensus. On the 

other hand, they felt that they had been singled out among the Muslims for 

divine guidance, and had a privileged position with respect to religious truth. 

Their theory of ijma* reflects this tension in their thought; when they did 

accept ijma*. they modified it into a two-tier system. A comparison with the 

Zaydl system is informative here. By the late fourth/tenth century, Zaydis
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also developed a two-tier theory of ijmac. The Zaydis accepted iima( 

al-ummah the consensus of the Muslim community, as a valid concept, but 

also held that another privileged existed, the consensus of the 

descendants of the Prophet (iimac ahl al-bavt). In Nusrat madhahib 

al-savdiwah on Zaydi doctrines by al-$afcib Ibn cAbbad (d. 385/995), iimac 

ahl al-bayt is held to be a hujjah.*6 Similarly, the Twelvers accepted ijma< 

al-ummah along with a more restricted ijma< al-firqah. the consensus of the 

Twelver Shl(is.

The works on usul al-fioh reveal little about the reasons for the 

Shicis‘ adoption of certain points. They only present the Shlci version of 

these concepts. In order to get a better understanding of why they adopted 

Sunni methods it is be useful to examine al-Intisar. a work on fiah by 

al-Sharif al-Murtada. Al-Intisar is a book on the dissenting opinions (khilaf) 

of the Shieis with respect to Sunni law. It is possible to date the work to 

between 420/1029, the year when al-Murtaqla wrote Jawab masa^il ahl 

Mawsil al-fiahiwah. mentioned in the introduction, and 433/1042, the year 

Muhammad ibn Ahmad aMAmldi, to whom the work is dedicated, died. 

Al-Murtada's purpose in writing al-Intisar is to remove obstacles between 

the Shici jurisconsults and the majority Sunni-controled legal system, and to 

gain the acceptance of Twelver Shi<i jurisprudence on the part of the 

majority, not as the exclusive, absolute truth, but as a legitimate alternative, 

on a par with the various Sunni madhhabs.

Al-Murtada states that the Shi<is have been attacked for going against 

the consensus: for holding opinions on certain points of law which are

26al-Sahib ib n 4 Abb ad, Nusrat madhahib al-zavdiwah. ed. Naji Hasan 
(Beirut: al-Dar al-muttahidah li ’1-nashr, 1981), 175-79.
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contrary to all of those held by the Sunnis, and are therefore seen as invalid 

by some Sunni scholars. He states,

I am obeying the command of His Exalted Presence the Vizir 
al^Amid,27 may God make his authority last and raise up his 
position and stature for all time, that I set forth the questions of 
law for which the Imami Shicis have been attacked, and on 
account of which it has been claimed that they have gone 
against the consensus.26

Apparently, the Sunnis argued that ShI(Is were beyond the pale of 

orthodoxy since they had gone against the consensus. They also used this 

charge as an excuse to bar Shicis from debate on legal topics, and 

consequently, from the entire system of legal education and scholarship. 

Al-Murta<!a states specifically that they refused to debate Shici jurisconsults 

and refused to take their opinions into account.2? Al-Murtada makes the 

plea for the ShIcIs to be considered in the present consensus thus:

Then it should be said to those who oppose us, “If the 
consensus, according to you, is of two types: the consensus of 
the scholars concerning that with which the common people 
have nothing to do, and the consensus of the Islamic community 
fummah). including both scholars and common people, then 
why have you not considered the consensus of the scholars of 
the Shlcah in the consensus of the scholars, and the consensus 
of their common people in the consensus of the Islamic 
community? For they are included as stipulated by the literal 
expression of the texts on which you rely in proving the 
soundness of consensus.^0

27Probably the famous vizir Muhammad ibn Ahmad al-cAmidi (d. 
433/1042). See Makdisi, The Rise of Humanism. 135. 370.

26al-Inti?ar. 1.
2?al-lntisar. 4. See below also,
3Qal-lntisar. 4-5.
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Al-Murtada aims to counter the Sunni argument, and prove that, as far as 

the law is concerned, ShIcI opinions are just as acceptable and legitimate as 

those of the Sunnis, and therefore should be included in the consensus.

Al-Murtada's first counter argument is that the legal opinions of the 

Shicis are not as outlandish as they have been made out to be. That is, 

many opinions the Shi(is hold were also held, or had been held in the past, 

by Sunni jurists. He argues, "But in most of these [questions], the Shicls are 

in agreement with other scholars and jurists, whether ancient or modern;"®1 

In al-Intisar. he mentions, when possible, for each ShI(I opinion that the 

Sunnis have claimed is outside orthodoxy, the Sunni jurists who have held 

the same opinion.

Neit ai-Murtada points out that the Shi*Is, when they are in complete 

disagreement with the Sunnis on a certain matter, have proof or evidence to 

support their view. This proof includes the text of the Qur>an or hadlth s and 

reports attributing these opinions to earlier authorities, especially the 

Imams. Because Shici opinions are supported, he argues, they are as 

legitimate as the Sunni opinions, and the Sunnis should accept them as such.

. . . and for those questions in which they are not in 
agreement with any of the Sunni jurists, there is clear evidence 
and appropriate proofs which relieve the Shi*Is of the need to 
have a concurring opinion, and which are not impugned by the 
disagreement of an opponent.®2

31al-Intisar. 1. 
®2al-Intisar. 1-2.
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Al-Murtada intends that because the Shi4! scholars have a sound 

methodology the Sunnis should accept ShicI opinions as legitimate, and 

should not reject their opinions on the points of law merely on the basis of 

whether they coincide with those of the Sunnis.

The vituperous attack is called for in the case of the opinion 
which has no evidence to support it and no proof for its 
professor, for the invalid opinion is that which is devoid of 
proofs or demonstrations, and stripped of evidence. However, 
that (opinion) which has evidence to support it, and proof to 
hold it up, is the certain truth, and is not harmed by 
disagreement about it, or the small number of those who 
profess it. Likewise, as far as concerns the former Ike,, the 
opinion without support], it is not benefited by agreement upon 
it, or by the large number of those who profess it. The 
professor of an opinion should be questioned about his proofs of 
its soundness, and the evidence which leads to it, but should not 
be asked who agrees or disagrees with him on this matter.
Moreover, there is not one jurisconsult in the cities [of the 
Islamic community] who has not been the only one to profess 
certain opinions, such that his opponents are all in disagreement 
with him [on these opinions]. Then how have vituperous 
attacks against the ShHs for the opinions which they hold 
uniquely been allowed, while every other [non-Shi4!] 
jurisconsult who professed opinions uniquely, such that all the 
jurisconsults were in disagreement with him, such as Abu 
Hanlfah, al-ShaficI, Malik, and those who came after them, was 
not attacked? What is the difference between the opinions 
which the Shicis hold uniquely and for which they do not have 
any concurrer, and those of AbO Hanlfah or al-ShaficI for which 
they do not have any concur rer ?33

In this section of his argument, al-Murtada implies that there is no essential 

difference between Shici and Sunni jurisconsults, and that any Muslim

33al-Intisar. 2.
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jurisconsult is entitled to hold an opinion which goes against those of his 

colleagues as long as he bases it on acceptable evidence.

The Sunnis claim, however, that the opinions the Shtts hold uniquely 

are innovations, and hold that it is not permissible for them to come up with 

a new opinion when there has been a consensus. The Sunnis hold that 

whenever al-Shafi1! or AbO Hanlfah holds a unique opinion, that opinion 

was also held by men of the early generations of Islam, the salaf. or 

predecessors. Many of AbG Hanlfah’s opinion are attributed to the salaf who 

lived in KGfah and many of al-Shafi'I's opinions are attributed to the salaf 

who lived in the #ijaz, but, the Sunnis claim, this is not the case with the 

ShicIs. Al-Murtada first answers this argument by stating that the ShlcIs‘ 

opinions are not innovations, but have been handed down from the Imams, 

so that the Sunnis' accusation is invalid. He then questions the premise, 

claiming that it is not certain that all the opinions of al-ShaficI and Abu 

Hanlfah are not innovations. He goes on to claim that AbQ Hanlfah arrived 

at some unprecedented opinions through the application of analogy (qivas). 

which the Shi(is did not accept as a valid method of legal reasoning.

If they should say, The difference between the two 
matters is that every opinion which AbQ Hanlfah has held 
uniquely has a precedent among the jurisconsults of the people 
of al-KDfah, or from the predecessors (al-salaf). and similarly, 
that which aI-Shafi£i holds uniquely has a precedent among the 
people of the Qijaz or the predecessors, and not so for the 
Sh^ah."

We should answer, "It is not known that every opinion 
which AbO Hanifah or al-Shafici held uniquely was professed 
before them by the people of al-KQfah, or the Hij&z. or the 
forefathers. If this is accepted as being below the level of 
certain, accepted, and undisputed, then the Shi'ah also claim 
and transmit that the opinions which they hold uniquely are the
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opinions of [3] Ja<far ibn Muhammad al-Sadiq [the sixth Imam], 
Muhammad ibn <Ah al-Baqir [the fifth Imam], and cAli ibn 
al-Husayn Zayn al-c Abidin [the fourth Imam]. They even 
transmit these opinions from the Commander of the Faithful 
‘All ibn Abl TSlib, and trace them back to him. Then grant [the 
Shlcah} what you have granted AbO Hanlfah and al-ShaficI and 
So-and-so and So-and-so, or at the very least put them down to 
the status of Ibn Hanbal and Muhammad ibn Jarir al-Tabari in 
that which they profess uniquely. For you allow [Ibn Hanbal 
and Ibn Jarir] differing opinions in that which they profess 
uniquely, but do not allow the ShFah to differ in that which 
they profess uniquely. This is an injustice to them and a wrong 
against the ShI(Is. Moreover, among the opinions of AbD 
Hanifah which he reached by analogical reasoning, there are 
some for which it may not be claimed that he has any 
precursors who professed them among the Companions or the 
Followers [the generation following that of the Companions]. If 
we so desired, we could point to many points of law ffurDcl of 
AbO Hanlfah which fit this description. Then how have you not 
attacked him for having adopted that which no one before him 
had adopted, when you have attacked the Shlcah for the same 
thing?"®4

Islam is fundamentally concerned with history. The Islamic sciences 

in general accord a revered place to opinions or actions associated with the 

early Muslim community, since this was very close to the time of the 

Prophet, when the community was continually guided by revelation. 

Currents of thought within Islam seek to establish the legitimacy of their 

opinions by projecting them back into early Islamic history. This does not 

mean that questions of the religious law were determined by the seemingly 

arbitrary criterion of historical precedent. The formal attraction of 

precedence was strong, and was instituted in legal matters in the 

requirement that one could not introduce a conflicting opinion on a matter

^ al-Intisar. 2-3.
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upon which a consensus bad already been reached. In practice, it was 

possible to innovate opinions, because a conflicting opinion could be 

introduced if based on new evidence or new interpretations, which might 

include such things as a new interpretation of a Qur’anic verse, etc. Against 

charges of going against a previous consensus, al-Sharlf al-Murtada 

maintains that the opinions of the Shl<i scholars may be traced back to the 

Imams Zayn al-cAbidin, Muhammad al-Baqir, and Jacfar al-Sadiq. At the 

same time, he admits that it is possible to innovate opinions, but his 

projection of Shi(I doctrine back to the time of these early Imams is 

important in establishing the historical authority of Shici opinions. Thus the 

ShiM Imams, especially jacfar al-Sadiq, are transformed from leaders of the 

community and conduits of revelation into patrons of the Imami guild of 

law.

On historical grounds, al-Murtada maintains that the Sunnis' claim of 

an earlier consensus is invalid because the Shicis‘ contribution to the 

consensus was not taken into account.

If they say that the difference between the two matters 
is that although AbD< hanlfah professed uniquely opinions to 
which analogical reasoning led him and which no one before 
him is known to have adopted, these questions were never 
mentioned among the predecessors, no ruling on them was ever 
reached, and the scholars never scrutinized them so that 
consensus or disagreement might come into effect, but the 
Shicah uniquely professed opinions which go against that which 
we know was a consensus of all the predecessors against their 
opinions on these points.

We should reply. "It has already been maintained that 
your claim of a preceding consensus against that which the 
Shi'ah profess is unfounded, and (our) scholars trace their 
opinions back to a group among the predecessors. The existence 
of their opinions and the fact that they were not in agreement
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with other scholars make it impossible for there to have been a 
consensus to the exclusion of their opinions.")?

Thus, al-Murta<la maintains here, Sunni claims that the Shlcis violated a 

prior consensus are false because the evaluation of the consensus was 

incomplete. The opinions of the ShHs were not taken into consideration. In 

al-Murtada’s view, the Shicis did not violate consensus, and are therefore 

not unbelievers. Consequently, their opinions should be considered in the 

formation of any present consensus. The Sunnis should stop refusing to 

debate with them and begin to honor their opinions.

And then, if this argument is acceptable to you as it is, you . 
should allow the Shlcah conflicting opinions on that which they 
profess uniquely, in that which goes against the opinions of Abo 
Hanlfah which he reached by analogical reasoning, and for 
which he had no precursor, and concerning which no consensus 
preceded him. But we do not see you allowing them conflicting 
opinions on anything which they profess uniquely, and you do 
not permit this, although the present discussion on this matter 
has shown necessary. You even honor the conflicting opinions 
of Da’ud, Muhammad ibn jarlr, and Ahmad ibn flanbal for 
those questions on which they hold opinions uniquely and 
despite the fact that you dispute with them over these 
questions, though you hold that a preceding consensus had gone 
into effect against their opinions. Should you not either cease to 
honor them in their conflicting opinions and refuse to debate 
with them on these issues as you have done with the Shicah, or 
treat the Shicah as you have treated them with respect to 
honoring and debating?36

Wal-Intisar. 3- 
36al-Intisar. 3-4.
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Analysis of this passage by al-Murtada shows that Shi(I scholars wished to 

be included in the process of debate, and that they felt they should be 

included because they had a legitimate methodology. Inclusion in the 

system involved an almost simultaneous acceptance of the consensus and 

refutation of the accusation of violating consensus. Against this background, 

the ShH theory of ijmac as adopted in the works of the Sttfi jurisconsults 

of the Buwayhid period becomes more comprehensible.

Al-Murtada addresses another Sunni objection having to do with 

theology rather than law.

And if they say, "But they are not to be considered in the 
consensus because they follow innovations and errors which 
make it impossible for the opinions of those who believe them 
to be considered in discussion of a disputed issue."

We should say, "Do not leave the topic of discussion, the 
applied points of law, and mix it with other topics which require 
a discussion of dogma (usol al-divanat). from which you always 
request to be exempted, for most of you and the greater part of 
you are not scholars of this field flavsa min riialiha) . . . For 
you know that the Imam! ShTIs believe, concerning those who 
go against them in dogma (u$Ql) that which prevents their 
opinions from being considered in the consensus or 
disagreement of the Muslims. And that they carry this to a 
very great extent, which you do not concerning them. For if you 
reach your furthermost extent, you would believe about them 
that they are perpetrators of innovations (mubtadii) which 
would make them sinners (fasiql. but you would not reach 
unbelief (kufr). And the sinner, according to most of those who 
accept the (concept of) consensus, is not caused by his sinning to 
have his opinion ceased to be considered as a conflicting opinion 
in the religious Law

3?al-Intisar. 5.
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The points of law do not represent the only area in which Shicis differ from 

Sunnis. Many differences belong to the field of dogma. Al-Murtada implies 

that some Sunnis tried to use this as an excuse to exclude the Shlcis from 

the legal system, arguing that since they hold heretical beliefs on matter of 

theology, their legal opinions cannot be considered. Ai-Murtada's reply to 

this is that although some Shl(i beliefs differ from those of the Sunnis, the 

differences are not so great as to make them heretics, but only render them 

sinners, and the legal opinions or sinners are still valid according to Sunni 

legal theory. Here al-Murtada is supported by most Sunni theory on the 

issue. The term mubtadic al-Murtada uses refers to someone who holds an 

innovative opinion (bidcah). that is, an opinion which is unattested for the 

early Islamic period. While the term bid(ah has a negative connotation, it 

ceased to denote strictly a heretical opinion, and one could support a 

"commendable innovation" (bidcah hasanah). In general, the term bidcah 

might perhaps be better understood if translated as "an unusual opinion" as 

opposed to "a heretical opinion." As mentioned in the first chapter of this 

study, al-Ghazall held that the Ships' view of the imamate does not make 

them heretics (kuffar). but only "innovators" (mubtadi(un). and in most 

Sunni discussions concerning the opinions which are to be considered in the 

consensus, it is held that the opinion of the jurisconsult who is an innovator, 

like that of a sinning jurisconsult, should be considered. Al-Murtada accuses 

his opponents of straying from the topic at hand, implying that questions of 

theology do not impinge directly on jurisprudence, and adds that the 

jurisconsults with whom he is arguing know little about theology because 

that is not their field of study.
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That al-Murta^a considered ShI<I law to form a guild parallel to the 

Sunni guilds is shown by his repeated comparison of Twelver Shici 

jurisprudence with that of the Sunni guilds. It is clear that although he used 

different terminology, al-Murtada's strategy was exactly that of later 

proponents of the fifth or Ja<farl madhhab. The Shi(I jurists constituted a 

madhhab in the same way that the followers of al-Shafi(i or Abu Hanlfah 

did. The patrons of the madhhab were the Imams, so to speak, who 

corresponded to al-ShaficI and AbO tfanifah. Al-Murtada did not use the 

term "the Ja(farl madhhab." which seems to have developed at a later date, 

nor would he have considered this term appropriate. The patronage of the 

Shl<i guild was, according to him, not limited to the figure of Ja(far al-Sadiq, 

but rather invested in all of the Imams. Al-Murtada specifically mentions 

<Ali ibn Abi Talib, Zayn al-(Abidin, and Muhammad al-Baqir in addition to 

Ja<far al-Sadiq in this regard.

He does not use the term "the fifth madhhab" because he does not see 

that the Sunni madhhabs are limited to four in number. Rather, he sees 

them as being six: the Hanafi, ShaficI, Maliki, Hanbali, £ahiri, and Jariri.

The guild of the Twelver Shl(is would be one of seven, not one of five. 

Furthermore, al-Murtada holds that the Twelver Shici guild should not be 

the assigned to the last position. For reasons of chronological precedence, 

al-Murtada obviously sees the Shicis as having higher status than the 

Hanballs, the Jarlris, and the Zahiris. He argues that Da’ud, the founder of 

the Zahirl guild, Ibn Hanbal, and Muhammad ibn Jarir al-Tabari, living much 

later than Abu Hanlfah and al-ShafiM, are not equal to the latter two in 

status, and are innovators of opinions, having produced new opinions after a 

so-called consensus. As a secondary argument, he suggests that the Sunnis
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should at least grant the Shlcis the status of the Zahiris, Hanbalis, and 

Jarlris if they are not willing to grant them the same status as the Shafi(is 

and the Hanafls. In al-Murtada’s works and other sources of this period, the 

Shi(i guild is termed the Imam! madhhab. the Shlci madhhab. or the 

Imami Shl(i madhhab.

Al-Murtada recognizes the fact that Shici opinions differ from Sunni 

opinions, but maintains that these differences are not so many or so wide as 

is claimed by opponents of the ShIcIs. What is more, the Shicis reach and 

support their opinions in the same way that the Sunnis do, and their 

madhhab functions in the same way as the Sunni madhhabs do. Sunnis 

should therefore recognize their opinions as valid, allowing them to enter the 

madhhab system. This would allow them the privilege to debate freely with 

Sunni scholars on legal topics, and presumably, to study in madrasahs, 

receive stipends, and in short, participate fully in the system of legal study 

and scholarship.

The earliest statement known to me which uses the specific term 

Jacfari madhhab is one by the tenth/sixteenth-century ShicI scholar al-Qadi 

Nur Allah al-Shushtari. He gives the following answers to questions 

concerning Twelver Shi< ism's status as a madhhab on the model of the 

Sunni madhhabs.

Question: What is the justification for calling the Isna cAsharl 
Shi'i mazhab (school of law) the mazhab of Imam Ja'far 
as-Sadiq?
Answer: The basis is the same as with the Shafi'i and Hanafl 
mazahib (pi. of mazhab). Those culama5 who followed Abu 
Hanifa and Shafi’i transmitted their master's traditions and 
their mazhab (school of law) was consequently known 
respectively as Hanafi and ShaficI. Similarly the traditions 
transmitted by Imam ja 'far's companions and the mujtahids



www.manaraa.com

288
and <ulama? associated with him form the basis of Imam 
Jacfar's mazhab. The ShIcIs do not care if the Sunnis have no 
knowledge of Imam jacfar‘ii ina’zhab and are ignorant or the fact 
that the Isna (Asharl ShI(I faith belongs to his mazhab.
Similarly the Hanafls are not worried if the Shafi<Is are 
unaware of their mazhab. In connection with the discussion on 
the differences between the Sahaba, Mulia Sacdu ‘d-Dln 
Taftazanl, an eminent Sunni <aiim. has admitted in his 
Hashivah Mukhtasar HJsOl (AzudI that the ShicI faith 
originated from cAIi as it advances firm arguments concerning 
his right to be the Prophet's immediate successor. It was only 
out of stubbornness and hostility to 4 All that the Sunnis denied 
the fact the the Isna <Asharl faith originated from (All.^e

The First Tier of Ijmac: lima* a l-IJm m ah

The summary of al-Mufid's work on usul al-fiah includes only a short 

statement on iimac. No earlier statement on iima* in Twelver ShicI sources 

is known. It is possible that al-Mufid's original treatment of iimac was much 

longer and more detailed; it is not clear how abridged al-Karajaki's 

abridgment is. Al-Mufid's statement, however, was to form the basis of all 

later ShTl discussion of itmac.

The consensus of the Muslim community (ijmac al-ummah) has 
no authoritative value inasmuch as it is a consensus, but only 
inasmuch as it includes the opinion of the Imam 39

Thus it is clear that al-Mufid accepted the consensus of the Muslim 

community as a legitimate concept. He and later Shi'I scholars held that 

consensus was an authoritative argument (hujjah). The difference lay in the 

reason given for the authority of iimac. The Sunnis held that the consensus

SSSaiyid Athat Abbas Rizvi, A Socio-Intellectual History of the Isna 
t AsharI Shi'is in India. I: 365-67.

39kanz al-fawa>id. 193.
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of the Muslims was infallible because, as reported in a statement attributed 

to the Prophet, the Muslim community would never agree upon error. The 

Shi'is, however, held that consensus was an authoritative argument only 

because it included the opinion of the Imam. The logical consequence was 

that if everyone were in agreement except the Imam, then everyone would 

be wrong, and the Imam right. This did not appear to assign any value to 

consensus, but the net result was that consensus was accepted as a huiiah. 

and Sunnis and Shi'is could agree on this fundamental point.

The Shi'I understanding of ijma'. as presented by al-Mufid, was not 

exactly parallel to the Sunni concept. Al-Mufid was merely pointing out that 

the Sunni concept could be valid in certain cases. He implied that it usually 

was invalid because the Sunni claims of a consensus were false. One reads 

between the lines that usually, when the Sunnis claimed there was a 

consensus, they did not take into account the opinion of the Imam, or those 

of the Shi'is themselves.

When it is demonstrated that the entire community holds one 
opinion, then there is no doubt that this opinion includes the 
opinion of the Infallible Imam, for if this were not the case, 
then the statement about the community that it was in 
unanimous agreement would be false. Only in this fashion may 
Consensus be correctly accepted as an authoritative argument.40

Brunschvig makes a serious error when analyzing this statement by 

al-Mufid. His concern was to show that the Shi'l interpretation of ijma' was 

unabashedly different from that of the the Sunnis, whereas the truth  is that 

they wanted it to resemble that of the Sunnis while remaining logically tied 

to their accepted beliefs. Brunschvig states,

40K w  at-faw^id. 193.
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Que 1 attitude adoptee a 1'egard de l’ijma' ou "consensus" soit 
typiquement, exclusivement Sl'ite, notre auteur [al-Mufid] ne le 
cache pas; elle est ii6e & la conception de l’imamat. . . .
En ten dons, bien sur par communaut$, la communaut6 Sl'ite, 
plus specifiquement, l'imamienne.41

Brunschvig is mistaken in claiming that the word al-ummah "community" in 

al-Mufid's statement refers to Twelver Shi'is. Al-Mufid is using the term 

al-ummah with exactly the same meaning as any Sunni scholar using the 

term. Twelver Shi'I jurisconsults during al-Mufid's period did not refer to 

their own sect as al-ummah: rather, they called themselves al-taJifah. 

al-ta^ifah al-muhiaqah. al-firaah. al-firaah al-muhiaaah. al-khassah. and 

other terms. Brunschvig apparently assumed that since al-Mufid’s work was 

treating Shl'i usul al-fiah. this passage must be about the consensus of the 

Shlfis exclusively, when it is actually a ShicI view of Muslim consensus. A 

passage from al-TOsi's legal work al-Khilaf makes this clear. In proving his 

answer to a legal question, al-Tosl states, "Our evidence is the consensus of 

the Shi'is, and even the consensus of the Muslim community, because this 

conflicting opinion has ceased be held." (daliluna ijma'u ‘1-firaati bal ijma'u 

‘l-ummati IPanna hadha ‘1-khilafa ’naarad).'*3 Since al-TQsi here juxtaposes 

ijma' al-firqah and ijma' al-ummah using the adversative particle b s l it is 

clear that they are two different entities. Thus it is clear that the Shi'is 

accepted Sunnis as part of the Muslim community, to a certain extent. This 

is in marked contrast to the use of the term ummah in the work of the

41Brunschvig, 327.
42al-Khilaf. 3 vols (Tehran: Dar al-macarif al-islami, no date), 1: 158. 

See 1: 242, 302-3 for similar statements.
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Isma'ill jurist al-Qadi al-Ntfman, who equates it with ahl al-haoa. referring 

to Isma(ilis exclusively 43

Al-TQsI, like al-Mufid, accepts the idea that the ijma< of the Muslim 

community is an authoritative proof, also stating that the reason for this is 

that a consensus of the entire community would include the opinion of the 

Imam, who is infallible.

The opinion which I hold is that it is not permissible for the 
community to agree on error. That upon which the community 
agrees can only be the correct opinion and an authoritative 
argument. This is because, according to the Twelver ShlMs, no 
age is free of an infallible Imam who upholds the religious law, 
and whose opinion is an authoritative argument which must be 
consulted just as the opinion of the Prophet must be consulted.
. . . Whenever the community has agreed on one opinion, it 
must be an authoritative argument because the Imam is 
included in the whole of the community.44

The inevitable theoretical consequence of this is that the consensus does not 

depend theoretically on the consensus of the scholars, but only on the 

opinion of the Imam. If everyone is agreed except the Imam, then the Imam 

is right and everyone else is wrong.

And when it is said that they have made it permissible for the 
Imam to be separate from their consensus, we answer that 
when we suppose that the Imam is separate from the 
consensus, then that is not a consensus. According to our 
opponents (the Sunnis), if only one scholar is separate from the 
consensus, then that voids their consensus 45

43Ikhtilaf usOl al-madhahib. 78. 
w.Uddat al-usul. 232.
4yiJddat al-usPl. 232.
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It is the view or a number of modern scholars that the Shi'i theory of 

ifma( is simply window-dressing, and that it has little practical purpose 

other than to imitate the Sunnis in form. Scarcia refers to Shi(ism as an 

"Islam without ifma* .'*6 Gardet denies that the ShI(Is accept ijma{ as one of 

the fundamental principles of jurisprudence.

Le shicisme duodecimain, religion officielle de I I ran, reconnait 
les deux premieres «sources», Coran et Sunna, mais remplace 
l'ijmac par la decision de l'lmam infaillible.. . . L’id6e d'jjmal. 
consensus des docteurs, n est pas ecartee; mais ne saurait etre 
valide sans I’accord de l lmam.47

Goldziher summarizes, "Thus if we wish to characterize in brief the essential 

difference between Sunni and Shici Islam, we may say that the former is 

based on i|mac. and the latter on the authoritarian principle.1'48 Concerning 

the Shici theory of iimac he adds,

The ijmac itself is reduced to a mere formality. In theory, it is 
true, the influence of ijmac on the resolution of religious 
questions is acknowledged. But Shi'i theology sees the 
significance of consensus only in the fact that it cannot come 
into existence without the contribution of the Imams. Only this 
integrating element can give meaning to the principle of 
iimac 49

46Gianroberto Scarcia, “Intorno alle controversie tra U§011 e Akhbarl 
presso gli imamiti," Rivista decli studi orientali 33 (1958): 232-34.

4?Louis Gardet, L'islam: religion et communaute (Paris: Desclee De 
Brouwer, 1967), 197-98.

48Introduction to Islamic Theology and Law. 191.
^ Introduction to Islamic Theology and Law. 191.
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Arjomand states of the Shlci theory of ijmac in general, "This nugatory 

interpretation disposes of the principle of ijrna* in reality despite its formal 

retention."50 Arjomand also refers to al-Murtadas theory of ijma* as the 

virtual negation of consensus as an independent principle.51 The twentieth- 

century ShicI scholar al-Mu^affar states of ijmat . "[The ShI(I jurisconsults] 

made it one of the sources . . .  in a formal and nominal sense only, in order 

to follow the scholarly method of the Sunnis in [the science of] usul 

al-fiah."52 Madelung holds that the ShicIs "had no use for the Sunnite 

principle of consensus since it could not be valid without the inclusion of the 

imam whose opinion alone counted,'33 He adds that "a consensus of the 

Shiite ulama, in contrast to the Sunnite situation, is of no legal 

con sequence."54 In his work on legal theory and methodology, Tamhid 

al-qawa^d. al-Shahid al-Thanl reported that some Sunn! scholars had 

accused the ShIcIs of rejecting the authority of iima* because of their views 

on the basis of its authority, but that these Sunni claims were not true.55 

With their own adoption of consensus, the Shi'is accepted many of 

the formal properties of Sunni consensus. Since it was considered infallible, 

it was therefore an authoritative argument and could be used by itself for 

proof. No further evidence was necessary. The ijmac of all ages was an 

authoritative argument. It was not limited to any particular time or place.

5<>Said Amir Arjomand, The Shadow of God and the Hidden Imam: 
KeliRion. Political Or_deL_and Societal Change in Shicite Iran from th& 
Beginning to 1890 (Chicago: University of Chicago Press, 1984), 286 n. 121. 

5iSaid Amir Arjomand, The Shadow of God and the Hidden Imam. 55. 
32aI-Muzaffar, UsOl al-fiah. 3: 97.
53’Authority in Twelver Shiism," 164.
54"Authority in Twelver Shiism," 169.
55al-ShahId al-Thanl, Tamhid al-qaw^id,
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Iimac was determined, in practical terms, by the absence of khilaf. The 

opinions of the scholars, not the common people, were the ones taken into 

consideration.5̂  Originating a new opinion, that is, raising new khilaf after 

iima( had been established, was not permissible.?? Going against consensus 

fmukhalafat al-iima( l was therefore not permissible. It must have been 

very gratifying for the Shicis to be able to state this, since they were 

accused of the very same error. They were thus able to support the very 

norm which threatened to exclude them from the legal system. This is made 

poignantly clear by Shlci statements on violating the consensus which recall 

the terrible implications of similar Sunni statements. Al-Muhaqqiq al-Hilli 

writes, "He who denies the ruling upon which there is consensus is an 

unbeliever (kafir). because he is denying something which is known truly to 

be a part of the sacred law."58 

The Second Tier of Ijmac: Ijmac al-firaah
Al-Mufid did not develop the concept of consensus of the Shicis, nor 

did he consider i|mac one of the usul or fundamental principles of 

jurisprudence. Judging from al-Karajaki's abridgment, it is not clear that he 

even mentioned the consensus of the ShicIs in particular, although it might 

be taken to follow from the premise he sets forth as the basis of authority of 

the consensus of the Muslims. Al-Mufid states that there are three usQl or 

adillah: the Koran, the sunnah of the Prophet, and the sayings (aqwal) of the 

Imams.59 Three paths (turua) lead to knowledge of the usul: reason fcaql). 

lexicography (lisan). and hadith s which provide certainty (al-akhbar

56<Uddat al-usul. 248.
5?al-Murtada, al-Dharicah . 2: 659.
38al-Muhaqqiq al-Hilli, Ma(arij al-wusOl. 129.
59Arjomand. The Shadow of God and the Hidden Imam. 55, 186.
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al-mOsilah li'l-«ilm). Neither i)mac nor caql. which were both later added as 

dalll s to the standard usO! al-fiah of the Shl'Is, appeared as usOl 

themselves.

The major step which al-Tusi and al-Murtada made beyond the work 

of al-Mufld was that they not only accepted ijma( as an authoritative 

argument (huiiahl. but also accepted it as a dalil. one of the bases of 

jurisprudence. Like al-Mufid, they were concerned to show that consensus 

of the Muslim community was valid, but for al-Tusi and al-Murtada, there 

were two kinds of valid iima*. One was ijma< al-ummah. mentioned above, 

and the other they termed iima( al-firoah. the consensus of the Shlcis. This 

was a major innovation in Shi(i jurisprudence. It is not clear from 

al-Karajaki’s abridgement whether al-Mufid ever used the concept, but it is 

likely that he did. Al-Tusi mentions ijmat al-muslimin and ijma* al-firaah 

al-muhiaaah in the introduction to Tahdhib al-ahkam60 This was one of his 

earliest works, begun during the lifetime of his teacher al-Shaykh al-Mufid. 

The introduction also mentions al-Mufid, and the blessing which occurs after 

his name, "May God the Eialted support him," indicates that the teacher was 

alive at the time of writing.61 One major reason for the development of 

iima( al-firoah. was, it appears, the need to use it as supporting proof in 

arguments against Sunni opponents. In his work al-Khilaf. which Modarressi 

describes as the first important Shlci work on comparative law,62 al-Tusi 

often evokes ijma* al-firaah. and also, occasionally, ijmac al-ummah. as 

support for Shi'i positions, as in the example mentioned above.

6°Tahdhib al-ahkam. 8 vols. (Tehran: Dar al-kutub al-islamiyyah,
1970), 1:2.

6lTahdhIb al-ahkam. 1: 2.
62Modarressi, An introduction to Shici Law. 44.
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Al-Tusi treats the obvious question as to why the Shi'is should adopt 

the concept of iima( if the principle behind it is not consensus itself, but 

rather the opinion of the Imam. Sunnis objected that the ShIcIs could have 

ignored consensus and spoken of the opinion of the Imam as a dalil.

AI-Tusi's answer is to the effect that in many circumstances, it is not 

possible to ascertain the opinion of the Imam. In such cases, it is possible to 

examine consensus as a means to arrive at knowledge whether the Imam 

agreed with a certain opinion. As the modern Shici scholar al-Muzaffar 

explains it, iimac in this case is like a hadith expressing the opinion of the 

Imam, except that the ijma( does not give the exact words which the Imam 

spoke; it is merely an indication of the content of the Imam's o p i n i o n . For 

this reason, some modern Shici jurists have called ijma* a dalil lubbi 

"essential source”* rather than a dalil lafzl "explicit textual source", which 

would be a hadith M

If it is objected: If the point to be taken into consideration as 
far as the authority of consensus is concerned is the opinion of 
the infallible Imam, then there is no use in your statement that 
ijmS* is an authoritative argument or even considering iima*.
Rather, you should say that the authoritative argument is the 
opinion of the Imam, and not even mention ijma( .

One should answer: Although the matter is as the 
objection sets it forth, there is a well known benefit to our 
taking consensus into consideration. On many occasions, the 
opinion of the Imam might not be apparent to us, so that we 
must consider ijma< in order to know, through the ijmal of the 
jurisconsults, whether the opinion of the Imam is included. If 
the opinion of the Infallible Imam, which is an authoritative

63Muzaffar. Usul al-fiah. 3: 105. 
6*Muzaffar. llsul al-fiah. 3: 105.
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Two major points have been overlooked by scholars who claim that 

the Shlci theory of iimac empties it of all value. One is the crucial factor that 

the ShI(I theory of ijmac accepts the consensus of the entire Muslim 

community. Not only is this consensus valid, but it is also a hujjah. or 

irrefutable proof. The other point has to do with the ability of the ShicIs to 

determine the opinion of the Imam. When modern scholars state that the 

fact that an ijmac based on the opinion of the Imam is a nugatory principle, 

they are forgetting that it there is no direct method through which to 

determine the opinion of Imam during the occultation, as al-JOsI's 

statements imply. Thus, one might go so far as to restate the Shlci 

interpretation of ijmS' in the following manner: the consensus represents the 

truth, since it is known by virtue of its being a consensus that it coincides 

with the opinion of the Imam. In other words, the consensus of the ShicI 

jurisconsults determines what the opinion of the Imam is. Al-Muhaqqiq 

al-Hilli makes it clear that the consensus of the Shi4! scholar in effect 

determines where the opinion of the Imam lies. He holds that one may 

know the opinion of the Imam in three ways. One may know it through 

hearing it from the Imam himself with the knowledge that it is he in person, 

or through widespread transmissions. He then adds,

In the absence of these two methods, if the ImSmls agree 
unanimously on a matter in such a way that all Imam! [ShicI] 
scholars without exception hold this opinion, then one may be 
certain of the inclusion of the Infallible Imam in the consensus,

65<Uddat al-usul. 232-33.
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because it has been proved irrefutably that their opinions are 
true and that the Infallible Imam cannot commit an injustice.66

In standard Shi*! jurisprudence, this principle has come to be expressed in 

the statement that consensus "discovers" or "reveals" the opinion of the 

Imam (aHimaluJcflshifun <an oawli ‘Mmam)67

The ijmac of the ShIcI scholars, termed iima( al-firaah by al-Tusi, 

embodies the idea that the Shicis have privileged access to the truth. It is 

as if the ShIcI community formed a small circle enclosed in a larger circle 

representing the Muslim community as a whole. Their acceptance of ijma* 

al-ummah is equivalent to stating that the truth must lie within the large 

circle. Ijma* al-firaah requires, theoretically, that the truth must not only lie 

within the larger circle, but that it is even restricted to the smaller circle. 

Thus, it cannot be stated that the Sunnis are always wrong and the Shi(Is 

always right, for the two circle are not disjunctive. Rather, according to 

iimac al-firqah. it may be stated that the Sunnis are sometimes right-when 

they happen to agree with the ShIcIs-and that the ShHs are always right. 

Thus, the theory of iimac al-firaah indicates, in a fashion, the attitude of the 

Shlci jurists to the Sunnis: that despite the fact that the Sunnis are often 

misled, they are not in complete error. The exact theory of ijma* al-firoah 

has been expressed in many different ways, and it is extremely difficult to 

tell how it functioned in practice. It appears that the Shlcls obtained what 

they wanted: an iimac that looked like Sunni iima* outwardly, but fit in with 

the basic tenets of their sect.

66al-Muhaqqiq al-Hilli, Ma^arij al-wusul. 132.
67al-Muhaqqiq al-Hilli, Macarij al-wusOl. 126; Hasan ibn Zayn al-Dln 

al-cAmili, Ma(alim at-din. 192.
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Ijmac al-firaah and the Privileged Position of the Shlcis

The Shicis' confidence that they were the "chosen" sect in Islam and 

that absolute truth rested with them did not always outweigh their strong 

desire to be accepted by the Sunni community. Their two-tier theory of 

consensus embodies this tension within Shici thought. On the one hand, 

they felt that they had been historically persecuted and deprived of their 

rights by the majority. On the other hand, they often desired to participate 

in the greater Islamic community. While the ShicIs' adoption of the first tier 

of ijmac. jjmac al-ummah. implied their acceptance of the Sunni methodology 

of jurisprudence and expressed their own desire to be included in that 

system, their development of the second tier of ijmac. ijma* al-firaah. 

expressed their unwillingness to relinquish their privileged position as a sect 

blessed, through the Imams, with a divine guidance the Sunnis did not 

enjoy.

The theory of ijmac al-firaah holds that the consensus of the Shi(is, 

which potentially excludes the Sunnis, is a hujjah. Since iima* al-firoah 

always includes the opinion of the Imam, it amounts to a guarantee that the 

Shi(i community can never be wrong. This places the ShIcI guild in sharp 

contrast to Sunni Islam, for none of the individual Sunni guilds make this 

claim. If al-Murtada had hoped the Sunnis would accept the Shici 

jurisconsult on equal terms, it seems logical, or at least just, that he would 

also have accepted them on equal terms. It was possible, however, according 

to Sunni theories of heresy, for the Shicis to hope to be accepted by the 

Sunnis without necessarily having to accept the Sunnis, since declaration of 

heresy was not a reciprocal property. As mentioned in Chapter Four,
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al-Ghazali makes the point that one cannot hold the opinion that anyone who 

declares someone an unbeliever is therefore an unbeliever.

In several passages, al-Murtada implies that ShIcI law is inherently 

superior to that of the Sunnis. His arguments indicate that the Shi* Is would 

like to participate with the Sunnis on equal terms, but must debase 

themselves to do so. It is only as a favor to the Sunnis that the Shicis 

concede to debate with them, for the Shicis know that they are the sole 

possessors of the truth. This attitude is particularly evident in two points. 

One of these is the role of theology (usDl al-divanat) in the relationship 

between Shlci and Sunni law, mentioned above. Al-Murtada states that 

Shl'I beliefs do not require them to be considered heretics by the Sunnis, 

but only sinners. This is plausible enough, and one might imagine that he 

would continue, by saying the converse, he,, that according to Shi*is, Sunnis 

are also only sinners, and therefore, it should be acceptable that they debate 

each other, but he does not. Rather, he states that whereas the Shi*is, 

according to the Sunni system system, are sinners, the Sunnis, according to 

the ShI*I system, are somewhat worse off. He does not say it explicitly, but 

one assumes he is referring to the idea that the Shi*is necessarily regard the 

Sunnis as unbelievers because they deny the Imamate. If this is so, it 

becomes difficult for the ShIcIs to justify their intent to debate with the 

Sunnis, other than as a perverse desire to participate in the activities of a 

corrupt majority, or as an attempt to convert the enemy which was bound to 

antagonize the fellow Muslims and create problems for the Shi*! community.

The other point has to do with Shi'i consensus. According to the 

theory of Shi*I consensus, as represented in the theory of al-Murtada, 

al-Shaykh al-Tosi, and perhaps that of al-Shaykh al-Mufid before them, the
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Shi'Is are always right. Their view of Shl'I ijma' thus prevents further 

rapprochement. General ijma{ is valid because it includes the opinion of the 

Imam. ShIcI iimac is also valid because it includes the opinion of the Imam. 

The ShicIs can never be wrong on a point, because their opinions are always 

safeguarded by the theoretical presence of the opinion of the Imam. In 

practice, however, ShIcI ijmac seems to be used often merely as a catchall 

support for their opinions: the Shl'Is can always claim that their opinion is 

necessarily true because of ShicI ijmac. Al-Murtada makes this clear in his 

introduction. He states that Shl'I iimac. in itself, is enough to prove all the 

points he will make in the body of the book, and then adds, it seems in a 

somewhat condescending manner, that he will also present other concrete 

evidence, but that it is unnecessary, or superfluous. This implies that he 

thinks all outcome of debate with the Sunnis a foregone conclusion. If the 

Shl'Is can never be wrong, why debate?

Relinquishing the Monopoly on Truth
Al-Shahid al-Thani, a Twelver Shi'i legal scholar of the 

tenth/sixteenth century, had a more equal view of the relationship between 

Shi'I and Sunni law than did al-Murtada, and this is reflected, too, in his 

theory of iima'. Al-Shahid al-Thani criticizes boldly the theories of previous 

Shl'I scholars on ijmac. theories which are for the most part built on the 

foundations established by al-Sharif al-Murtada and al-Shaykh al-Tusi. He 

wrote a treatise on the instances where al-Shaykh al-TQsi incorrectly
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claimed consensus on certain points of law.*8 The most innovative position 

of al-Shahld al-Thani was his criticism of iimac al-firaah. He relinquished 

this theory of privileged access to the truth, bringing ShFI jurisprudence 

even closer to that of the Sunni madhhabs.69

ShFl iima( is supposed to be a necessary proof because it includes the 

opinion of the Imam. Earlier scholars claimed that it was possible to 

determine the presence of the Imam's opinion within the mass of opinions, 

although it was not possible to determine the exact identity of the Imam 

himself. The theoretical method for doing this was established by al-TUs! 

and al-Murtada. If, within the mass of available opinions on a certain issue, 

opinions are attributable to certain scholars whose genealogies are known 

(macrOf al-nasab). then their opinions are not to be considered, and do not 

invalidate the iima( . If the scholars* genealogies are not known, then their 

opinions invalidate the iima( . The reason for this is that the scholars whose 

genealogies are known cannot represent the Imam. It is a fundamental 

tenet of the Shills that during the time of occultation it is impossible to find 

the Imam in person. Those whose genealogies are not known might possibly 

be the Imam, for they have not been identified, and therefore it is possible 

that their opinions might represent the necessary and indisputable truth.

Al-Shahid al-Thani, going against the mainstream of ShIcI scholarship 

for the previous five hundred years, rejects this explanation outright. 

Interestingly enough, he uses the same argument one would expect the

®®PubIished as "Risalah hawl iimacat al-Shavkh al-Tosi." in al-Dhikra 
al-alfiwah li 'l-Shavkh al-Tusi. 2 vols. (Mashhad, 1971), 2: 790-98.
Al-Shahid al-Thani states here that many ShicI jurists have made incorrect 
claims of ijma( . but directs the most severe criticism at al-Sharif al-Murtada 
and al-Shaykh al-TQsi.
69
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Sunnis to use, an argument which al-Murtada claimed to have refuted. In 

al-Intisar. al-Murtada states that he has provided elsewhere the answer to 

the opponent who asks how one can know someone’s opinions without 

knowing him in person. In his treatise on Friday prayer, al-Shahid al-Thani 

roundly criticizes earlier ShFl scholars for claiming the ability to determine 

where the opinion of the Imam lies. He asks, "From where do they get this 

knowledge on such questions while they have not come upon any news of 

[the Imam's] person, let alone his opinion."70 He continues,

From where do they arrive at this decisive certainty that [the 
Imam's] opinion coincides with the opinions or the Shl'l 
scholars, despite the complete break and total separation 
between them, and their utter ignorance of his opinions for a 
period exceeding six hundred years?71

This objection is strikingly similar to one made by the Sunni scholar Ibn 

Taymiyyah.

IThe Twelver ShicIs] claim that the Imam is the absent, awaited 
Muhammad, son of al-Hasan, who entered the underground 
vault at Samarra in the year two hundred and sixty or close 
thereto, and did not return. His age [at that timel was either 
two. three, or five years, or close to that. Thus, according to 
their claim, he is now over four hundred years old. Neither his 
person nor a trace of him has been seen, and neither a sound 
nor a report has been heard from him, and no one among them 
knows him either in person or even in description.72

70Risalah fi salSt al-jumcah. 88.
71Risalah fi salat al-jum{ah. 88-89.
72Ibn Taymiyyah, Minhaj al-sunnah. 1: 27.
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Al-Shahid al-Thani's objections undermine the theory of iima* al-firaah 

which al-Murtada, for one, was so keen to establish, and which threatened to 

render debate with the Sunnis futile or inane. In Tamhid al-aawa^d. he 

also questions the value of iima( al-firaah. After explaining the Shl(i view 

of the authority of consensus of the Muslim community, he states,

On their arguments concerning the authority of consensus, our 
fellows [the ShFI jurists] based [the idea that) the consensus of 
them in particular is also an authoritative argument, when the 
Infallible Imam may not be distinguished among them.
According to this, even if one supposed one or one thousand 
dissenting opinions of those whose genealogies are known, no 
attention should be paid to them. If their genealogies are not 
known, then [their dissenting opinions] invalidate the 
consensus.

I have strong reservations about all of this (fi dhalika 
kullihl <indl nagar). which I have set down precisely in an 
independent discussion. The disputed questions contained in 
the law which are based on this-and their number is 
incalculable-are well known. More than that, this [ShIcI 
consensus] is one of the most important principles of the law, 
upon which subsidiary rulings are based, yet their discussions 
of it have not been carefully examined, and their opinions 
concerning it vary very widely, as one who has read them 
carefully may attest.7*

In al-Shahid al-Thani’s view, the ShHs cannot rely on Shlci ijma* in the 

period of the Imam s occultation, for it is not possible to determine where his 

opinion lies. They must rely more heavily on other evidence.

Yes, certainty is reached upon knowing the opinion of the 
Infallible Imam or its inclusion among the opinions of his 
Shi*ah, while he is manifest. This was the case with his 
forefathers concerning many questions in which the opinions of

?3TamhId al-qaw acid. 34.
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the ShIcI scholars concurred with the reports transmitted from 
them, such as the opinion that it is obligatory to wipe the feet in 
performing ablutions, the prohibition of wiping the shoes (in 
performing ablutions), the prohibition of reduction of obligatory 
shares (cawl) and agnatic distribution of excess (tac?lb ) in 
inheritance law, and other similar matters. However, in the 
cases of law (furOc) which occurred for the first time 
(taiaddadat) during the time of occultation, and in which there 
has been dissent, one must refer to what is indicated by the 
evidence from the Qur’an, the sunnah and other evidence 
allowable according to the law, and not to completely 
unfounded claims such as these.74

It was not possible, al-Shahid al-Thanl held, to determine the opinion of the 

Imam in the time of the occultation, and therefore, one could not look to 

iimac to provide answers to all problems. According to this model, the 

situations of the Shl'i and Sunni scholars were for all practical purposes 

identical. The Shici scholar could not be certain that truth lay among the 

opinions given by only Shl'i scholars, and not among Sunni opinions. No 

theoretical construct prevented Shl'i scholars from falling into error. It is 

this common ground which allowed al-Shahid al-Thani to make a more 

convincing appeal than al-Murtada for Sunnis to examine Shl'i opinions, and 

vice-versa. He did not, like al-Murtada, adopt a defensive or superior 

attitude; he believed that cooperation and exchange of ideas between Sunni 

and Shl'i scholars would help overcome the problems which they all faced, 

as Muslim jurists, and further the fundamental goal of legal scholarship, the 

search for truth.

These ideas are expressed eloquently in a discussion which took place 

between al-Shahid al-Thani and one of his Sunni teachers, AbO aHJasan

74Risalah fi salat al-ium(ah. 89.
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al-Bakri, while they were on the pilgrimage to Mecca in 943/1537. This 

discussion was recorded in a biography of al-Shahid al-Thanl by his student- 

servitor, Ibn al-^Awdi, and is preserved in al-Durr al-manthOr. The 

discussion shows al-Shahid al-Thani's concern for the status of Muslim 

scholarship, which he saw as plagued by the increasing insularity of study in 

each of the madhhabs and the lack of inquiry into the bases of previous 

scholarship.

"What do you say of the matter of those common people 
and rabble who know nothing of the signs which save us from 
grave sins? What is their stance before God the Exalted? Does 
He approve of them despite this ignorance? Let us turn the 
discussion, rather, to the learned and noble legal scholars, each 
group of which has hardened in adopting one of the four 
madhhabs. and knows nothing of what has been said in any 
madhhab other than the one they have chosen, despite having 
the ability to peruse, examine, and understand legal questions.
They have resigned themselves to cloaking the opinions of their 
predecessors with authority, and have stated categorically that 
their predecessors have provided them with the necessary basis 
for that decision. It is well known that Truth is on one side; if 
one group has said that the Truth is with it, citing So-and-so 
and So-and-so, then the other group says the same, citing their 
own great scholars and well-known masters, because there is no 
group which does not have their authorities to whom they refer 
and on whom they depend. For example, the ShSfFIs say "The 
Imam al-ShafFl and So-and-so and So-and-so have spared us 
the effort of doing this." Similarly, the Hanafis rely upon the 
Imam Abu Hanifah and other great scholars of the madhhab. 
and the Hanbalis rely upon their great Masters and scholars.
The Shicah also say al-Sayyid al-MurtadS, al-Shaykh al-TDsI, 
al-Khwajah Naslr al-Din al-Tusi, al-Shaykh Jamal al-Din [i.e.. 
al-Muhaqqiq al-Hilli], and others have expended great efforts, 
and have enabled us to spare with close examination; we are 
certain and confident of our position. How, therefore, can such 
scholars make do with restricting themselves to one of these 
madhhabs and not examine the truth of the other madhhabs.
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nay, not even look at the works of their writers, nor even know 
their names? The Truth may not lie with all of these groups, 
and if we say that it is with one of them, we are preferring one 
group without proof."

Master AbO al-Hasan I al-Bakri] answered him, "As for the 
question of the common people, we beg the forgiveness of God 
that He not hold their shortcomings against them. As for the 
scholars, it is enough that they outwardly adhere to the truth."

Our Master [al-Shahid al-Thani] asked him, "How can that 
be enough for them, given what has been said of their neglect of 
examination and rigorous proof?"

He answered. "Oh Shaykh. the answer to your question is 
simple. An example of this is someone who is born circumcised 
naturally, for this circumcision spares him from having to 
undergo the circumcision required by religious law."

Our Master said, "This naturally circumcised man does 
not lose the obligation until he knows that his circumcision is 
itself the circumcision required by law, so that he might be 
asked and interrogated by men of experience and those who 
deal with this matter as to whether this naturally present state 
is sufficient to fulfill the obligation legally or not. But if he, on 
his own, makes do with what he has found, that is not legally 
sufficient to relieve him of the obligation."

[Al-Bakri] answered him, "Oh Shaykh, this is not the first 
bottle to be broken in Islam."75

Like al-Murtada, al-Shahid al-Thani also sees the Shicis as 

participating in the madhhab system, yet his tone and position are less 

defensive. He describes the Shlci madhhab as functioning exactly as the 

Sunni madhhabs do. This is not surprising from a man who obtained a 

teaching position from the Ottoman government, as seen in Chapter Six. 

Al-Shahid al-Thani seems to have put his ideas on this topic into practice. 

His statements above were not idle words describing an ideal, unattainable 

situation.

75al-Durr al-manthur. 2: 164-65.
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Al-Shahid al-Thanl complains that legal scholars do not examine the 

works of other madhhabs. This is similar to al-Murtadas complaint that 

Sunni scholars do not accept ShFl opinions and do not debate with them, but 

there is an important difference; al-Shahld al-Thani's complaint is not one­

sided. Rather than accuse the Sunnis of discriminating against the ShicIs, he 

states that Sunnis and ShicIs alike are guilty of the same short-comings. 

Shaficls read only Shafi(i books, Hanafls read only Hanafi books, and ShicIs 

read only Shfr books. This insularity is a problem common to Sunnis and 

ShIcIs; they would both benefit by overcoming it. Al-Shahid al-Thani does 

not a priori grant his own madhhab moral superiority over their Sunni 

counterparts, but holds its members equally accountable.

Insularity in legal scholarship, according to al-Shahid al-Thani, was 

linked to a deeper academic problem, the lack of critical examination of 

previous scholarship. Al-Shahid al-Thani implies that complacency, lack of 

intellectual acumen, and an exaggerated reverence for earlier scholars had 

petrified legal scholarship and even caused gross errors to be accepted.

Again, he portrays Shicis and Sunnis as being equal in this regard. The 

ShIcIs look to al-Sharlf al-Murtada, al-Shaykh al-T0sl, Nasir al-Din al-Tusi, 

and Ibn al-Mutahhar al-cAlIamah al-Hilli as authorities. Later scholars 

accept their work without further examination, and assume that they have 

solved certain problems definitively, so that there is no need to reconsider 

them. The Shaficis look to al-Shafici in a similar manner, and the Hanafls 

look to Abu Han if ah in the same way. In his treatise on Friday prayer, 

al-Shahid al-Thani states, "Do not be one of those who know the truth by the 

man, and so fall into the abyss of error!" fwa-la takun mimman vacrifu
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1-haaaa bir-riial * fa-taoa(a fi mahawi d-dalal This blind acceptance 

of earlier scholarship was reinforced, or made possible, by the fact that 

jurists felt it unnecessary to examine the works and opinions of other 

madhhabs. These would inevitably call their accepted beliefs and opinions 

into question and force them to re-examine the bases of their assumptions. 

Limiting oneself to a single madhhab rendered serious scholarship nearly 

impossible, because too many ideas were accepted as final and 

unquestionable.

Al-Shahid al-Thani called Sunni scholars to examine the opinions of 

the Shicis just as al-Murtada had. He did not feel, as al-Murtada did, that 

the Shlcis had a monopoly on legal truth, and his theory of Shi(i iima{. 

substantially different from that of al-Murtada, reflects this. Al-Shahid 

al-Thani states that the Truth may lie with any one of the madhhabs. 

implying that the Shi(i madhhab is merely equal to the other madhhabs and 

is not necessarily privileged with being any better or closer to the Truth 

than they are. This is a far cry from the ideas of al-Murtada, who saw the 

Shici madhhab as being preserved from nearly all error by the concept of 

Shi(i ijma*. Al-Shahid al-Thani states that one cannot assume the Truth lies 

with one of the madhhabs in particular without examination, for that would 

be preferring one possibility without a specific reason (tarjih min ehavr 

muraiiihl. Al-Shahid al-Thani's argument stood a much better chance than 

al-Murtada of success in eliciting a positive response from his Sunni 

colleagues because he accepted the Sunnis on equal terms while inviting 

them to treat the Shi(is the same way.

76Risalah fi $a!3t al-jum<ah. 89.
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The Ships' attempt to establish their own guild and thereby fit into 

the Sunni guild system has been the guiding force behind much of the 

development of Shi(i jurisprudence over the last milennium. Perhaps the 

most fundamental step adopted in the pursuit of this strategy of 

rapprochment was the development of a theory of consensus, which took 

place by the early fifth/eleventh century. By accepting the concept of 

consensus, Shi(i jurists opted for inclusion within the Sunni community of 

orthodoxy.

This strategy may be compared, in rough terms, to a struggle for equal 

rights. The United States’ "Declaration of Independence" states that all men 

are created equal, implying that all men are entitled to the same 

fundamental rights. Yet before the civil war, many Americans argued that 

slavery was not in conflict with the fundamental principles on which the 

government was based because negroes were not actually men in the same 

way that white men were. Emancipation involved changing this legal norm 

which defined the negro as something less than a complete man, so that the 

principle that all men were equal would apply to them as well, and they 

could claim equal rights. Similar arguments apply to subsequent civil rights 

movements, the women's suffrage movement, and the more recent campaign 

for an equal rights amendment. In all of these cases, the stigmatized or 

under-privileged groups are accepting the legal principles of the United 

States' government, but are arguing that the principles have been applied 

incorrectly and should therefore be adjusted or interpreted in more detail so 

as to include them expressly, thus insuring their due rights and privileges.

The portrayal of Shl(ism in scholarship to date leads one to believe 

that the Twelver Shicis necessarily reject consensus and the Sunni guild
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system, for Shi(ism is generally seen as a religion of protest and rejection of 

the majority. While the rejection of consensus, as seen in Chapter Five, has 

played a significant role in the history of Twelver Shl'i jurisprudence, it has 

been offset and surpassed by the desire to gain the acceptance of the Sunnis 

and to participate in the Sunni-dominated majority on equal terms. There 

has always been a significant tension within Shi'ism concerning its position 

vis-a-vis that of the majority, and this is reflected in Shl'i discussions of 

legal consensus, but the strength of the desire to be included and to accept 

the majority is demonstrated by the success of the Twelver Shl'i legal guild.
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Chapter Nine 
A Comparison of the Sunni and Shl'i Guilds

Although the degree of acceptance the ShIcI legal guild has 

encountered has varied, it cannot be denied that the Shl'i legal system has 

produced one of the most lively intellectual traditions within Islam, in a 

form largely compatible with the legal system of the majority. Modern 

scholarship, however, has not brought out the similarity between the Sunni 

and Shl'i guilds, and rather tends to emphasize purported differences 

between them or the unique qualities of the Shi'i legal system. Looking 

beyond the differences in terminology, the following remarks attempt to 

show the fundamental structural similarities between the Sunni and Shl'i 

legal guilds.

It has long been common to view iitihad as a point of differentiation 

between the Shi'i and Sunni systems of jurisprudence. Shi'i jurists, it is 

held, are still allowed to practice ijtihad. while for Sunnis, the gate of ijtihad 

has been closed since the third/ninth century. For example, Strothmann 

claims, "Shi'is are also to be differentiated from Sunnis in that the gate of 

ijtihad is not closed."1 Gardet holds,

En Islam sunnite, seuls done les tout premiers juristes et les 
fondateurs d ecole meritent pleinement le titre de mujtahid, 
celui qui pratique l ijtihad. L I slam shi'ite au contraire entendit 
maintenir ouvert l’effort personnel, et continua d'appeler 
mujtahid tout docteur de la loi.2

*EI 2 "Shi'a," 7: 355- R. Strothmann.
2L‘islam: religion et communaute (Paris: Desclee De Brouwer, 1967),

187.
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MacDonald writes concerning the ShicI jurists,

True legal authority lies, rather, with the learned doctors of 
religion and law. As a consequence of this, the Shi'ites still 
have Muitahids. divines and legists who have a right to form 
opinions of their own, can expound the original sources at first 
hand, and can claim the unquestioning assent of their disciples. 
Such men have not existed among the Sunnites since the middle 
of the third century of the Hijra; from that time on all Sunnites 
have been compelled to swear to the words of some master or 
other, long dead.3

The twentieth-century Shl(i scholar Muljammad al-tfusayn A1 Kashif 

aI-Ghita) writes that the question of ijtihad is one of the lines of demarcation 

between Sunnis and ShIfIs, though he adds that he does not understand 

why the Sunnis claim that the gate of ijtihad is closed.

Among [the points of difference between Sunnis and Shi(ls] is 
that the gate of ijtihad. as you have seen, is still open according 
to the Imamiyyah, as opposed to the majority of Muslims. For, 
according to the latter, this gate has been closed and locked to 
the intelligent scholars. I do not know at what time, by what 
evidence, or in what manner this closure occurred, nor have I 
found any Muslim scholar who has treated this subject 
adequately, nor do I know any of the answers to the preceding 
questions. The burden of explaining this lies with [the Sunnis].4

Madelung gives the following comparison of ShI(I and Sunni concepts of 

ijtihad.

^Development of Muslim Theology and Law. 38-39.
*Ast al-sh^ah wa usuluha. 120-21.
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The reasons for this different development of ijtihad in Imam! 
Shiism and Sunnism are apparently two. On the one hand, a 
consensus of the Shiite ulama, in contrast to the Sunnite 
situation, is of no legal consequence. No question open to ijtihad 
can thus ever be settled conclusively through a consensus of the 
Shiite ulama; nor can it ever be claimed that the door of ijtihad 
itself has been closed by a consensus. On the other hand, the 
traditional preoccupation of Imami thought with the notion of 
certitude in the law led the Imami scholars to view ijtihad not 
simply as a meritorious endeavor to discover the intent of the 
divine Lawgiver that may either succeed or fail, but rather as 
an effort to reach the highest degree of probability or the 
closest approximation to the objective truth possible in the 
absence of the imam. This effort must constantly be renewed in 
the hope of coming still closer to objective truth and certainty. 
Ijtihad thus must remain an open process until the return of the 
imam who alone can offer perfect truth and certainty. It is 
evident that this doctrine gives the mujtahids a most powerful 
position among the faithful who see themselves bound to follow 
their legal opinions. Thus the admission of the Shiite scholars of 
their inability to maintain the principle of certitude in the law 
during the ghayba has ultimately led to a great increase of their 
authority in the practical affairs of the community.5

First, it has been argued in the preceding chapter that consensus in ShicI 

jurisprudence is certainly of legal consequence, so that the first part of the 

argument does not hold. In the second part of the argument, Madelung gives 

an excellent description of ijtihad which holds every bit as much for Sunni 

jurisprudence as it does for Shicl jurisprudence. His description of the 

approximation of truth and his use of the term probability are particularly 

apt, for probability is a useful tool for gaining an understanding of ijma*. 

ijtihad. hadith criticism, and a number of other topics in the Islamic legal 

sciences, and even more for gaining an intuitive feel for the way in which

^Madelung, ‘Authority," 169.



www.manaraa.com

315
they function. Makdisi and Hallaq have shown that the idea that the gate of 

ijtihad was closed in the third/ninth century is untenable, and that iitihad 

was exercised in the Sunni system until a much later date.

The first step in making a useful comparison of the Sunni and Shici 

systems is the realization that ijtihad is a term with many different 

meanings and a long and complex semantic history within both Sunni and 

ShI(I circles. For example, when scholars, both Muslim and Orientalist, state 

that the gate of ijtihad has been closed or that absolute ijtihad is no longer 

possible, they are defining iitihad as the ability to form a new madhhab. and 

this is only one of many possible meanings of ijtihad. Ijtihad may denote (1) 

a methodological principle of legal research, (2) the ability required to 

undertake scholarly inquiry on legal questions, (3) the recognized rank of 

mastership within the legal guild, or (4) the establishment of a new 

madhhab. With the proliferation of sub-categories of ijtihad beginning as 

early as the time of al-Ghazali, the semantic situation becomes even more 

complicated. The development of sub-categories raises a number of 

questions, and seems to indicate not only that a certain hierarchy developed 

within the legal guild already during the later Middle Ages, but also that the 

freedom of interpretation was restricted in some classes of jurisconsults. 

These two problems are crucial issues which have yet to be addressed 

adequately in scholarship. It has been observed that the ShH system is 

more hierarchical that the Sunni system, but this is in part due to the fact 

that the Sunni legal hierarchy, of which there is substantial evidence, has 

not been investigated. These issues deserve independent treatment and will 

not be developed fully here. Suffice it to say for present purposes that given
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the semantic complexity of the term ijtihad. it is easy to fall into the trap of 

comparing apples and oranges.

Concentration on the meaning of ijtihad as the rank held by the 

master jurisconsult shows that the Sunni and Shi*! systems are not poles 

apart. The question is not whether the Sunnis or the Shl'Is term their 

jurisconsults mujtahids or even whether they use the specific terms ijtihad 

or taolid: the question is whether their legal systems function in the same 

way or have similar structures. As seen in Chapter Three, the Akhbarls 

show that ijtihad and taalid are two sides of the same coin, and the essential 

feature of the legal system is the dichotomy established between the master 

jurisconsult, who is the only one authorized to issue opinions, and the 

layman, who must have recourse to the master jurisconsult to fulfill his 

religious obligations. On a fundamental structural level, the Sunni and Sh!(i 

systems are identical, despite differences in terminology. In both the Sunni 

system and the modern Shi*! system, membership in the legal guild is 

exclusive. It may only be established by completing a set course of legal 

study and receiving a degree. In modern ShI(I usage, this degree is termed 

ijazat al-iitihad. and the holder of the degree, ke., a master in the guild, is 

termed a mujtahid. In Sunni usage, the degree given was termed ijazat 

al-iftaJ or ijazat al-ifta? wa ‘t-tadrls. and the recipient a mufti. This degree 

was conferred regularly at least as late as the tenth/sixteenth century, as is 

evident from *Abd al-Wahhab al-Sha*ranIs (d. 972/1565) biographical 

dictionary, al-Tabaaat al-suahra. The main point to be gleaned from this 

discussion is that in terms of establishing exclusive membership, the Sunn! 

and Shici systems are completely parallel. The only difference is one of
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terminology and not of basic structure. Both systems are legal guilds, and 

both guilds base membership on the receipt of a recognized legal degree.

A prevalent misconception concerning the ShicI legal system in 

particuar is that the exclusive authority of the muitahids was not established 

within Twelver Shiism until the late eighteenth or the nineteenth century. 

Denis MacEoin writes,

The new UsOlt synthesis that emerged at the Iraqi shrine 
centers in the late eighteenth century under Aqa Muhammad 
Baqir BihbihanI and his students represented the first stirrings 
of an impetus towards the location of charismatic authority 
within the body of the senior culama?—the muitahids and, as 
the nineteenth century progressed, the mar3fic al-taalid.6

Similarly, Arjomand claims,

the Shi(ite norms of the juristic authority of the specialist in 
religious learning . . . emerges with the rise of the Shiite 
science of jurisprudence (U?ul al-fiqh) in the eleventh century 
and assumes its final form in the division of the Shi'ite 
community into muitahid (jurist) and muaallid (follower) in the 
nineteenth century.7

While it is perhaps true that the institution of marjic al-taqlid did not take 

recognizable shape until the nineteenth century, the “impetus towards the 

location of charismatic authority within the body of senior culamas" started

6Denis MacEoin, "Orthodoxy and Heterodoxy in Nineteenth-Century 
Shiism: The Cases of Shaykhism and Babism," lournal of the American 
Oriental Society. 110 (1990): 323-29, 326; see also idem.. "Changes in 
Charismatic Authority in Qajar Shiism," in Qajar Iran: Political. Social, and 
Cultural Chance 1800-1925. ed. E. Bosworth and C. Hillenbrand (Edinburgh, 
1983), 148-76.

7Arjomand. The Shadow of God. 14.
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in the sixteenth century at the very latest. Al-AslarabadTs al-Fawa>id 

al-madaniwah shows that the division of the Shici community into mujtahid 

and muaallid was well-established by his own time, the early 

eleventh/seventeenth century, and his claim that the division was instituted 

by al-'Allamah al-Hilli would place it in existence since the 

seventh/fourteenth century. The Usulis were the proponents of the 

exclusive legal guild, and the fact that the authority of the muitahids was 

later challenged by the scholars of the Akhbari revival does not indicate that 

their authority was not established at an earlier date.

The question then arises as to the date the UsOli movement appeared. 

In Nihavat al-wusDl. aM A Ham ah al-Hilli referred to al-Shaykh al-Tusl, who 

died in 460/1067 and wrote one of the earliest Twelver ShIcI usOl al-fiqh 

works, as an Usull. This demonstrates that the term was established by 

aHAllamah al-JUHi's time at the latest, or by the early eighth/fourteenth 

century, though it is not clear that the term Usull was used in the time of 

al-Tusl himself. As mentioned in Chapter Five, cAbd al-Jalil al-Qazwini, who 

wrote Kitab al-naad ca. 565/1170 uses the term UsQH with great frequency. 

His comments show not only that he was an Usuli but also that the terms 

Usull and Akhbari were well established in his day. The Akhbaris, he 

reports, had decreased in number and few remained at the date he wrote.6 

Thus it would appear that the conflict within Twelver Shi'ism over the 

establishment of a legal guild had begun before the sixth/twelfth century 

and had been won, to a large extent, by the date of Kitab al-naqd.

The Basis of Exclusive Authority

®al-QazwinI, Kitab al-naqd. 568.
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Since the time of al-TOsI, it was accepted by many jurists that if 

someone had to take over the essential functions of the Imam in occultation, 

it was the jurisconsults (fuoaha?). This later became enshrined in doctrine, 

according to which the prerogative to decide legal issues was given to a 

"general representative" (na^b camm) of the Imam. As the theory 

developed, this "general representative" had to be a mujtahid. According to 

Calder's thesis, "The Structure of Authority in Imami Shici Jurisprudence," 

the first scholar to use this specific term was al-Shahid al-Thanl, although it 

was pre-figured in the work of c All ibn cAbd aHAlI al-Karakl (d.

940/1534).^ They based this theory on a hadlth termed the maabulah. or 

"acceptable tradition," of (Umar ibn Ilanzalah, recorded in the al-Kulaynl's 

al-Kafi and elsewhere, which states on the authority of Ja<far al-Sadiq, "Look 

to a man from among you who has transmitted our traditions and studied 

our rulings, and make him a judge faad l). for I have appointed him a judge. 

So appeal to him for legal decisions (fa-tahakamO ilavh)." Other versions 

• have, "So accept him as a judge fhakiml. for I have appointed him a judge 

over you.*'10 This hadith has been interpreted as granting legal authority to 

the muitahid alone, making him the general representative of the I mam 

during the time of occultation. This requirement gives the jurisconsults a 

monopoly over legal authority and the determination of orthodoxy.

The exclusive authority of Sunni jurists was based on similar claims. 

One of these derived from the interpretation of the Qur5anic verse at^u 

’Llaha wa at^u 'r-rasOla wa Dll 1-amri minkum "Obey God, and obey the

°Norman Calder, "The Structure of Authority in Imam! ShiM 
Jurisprudence." See especially Chapter IV, "The Judicial Delegation." pp. 66- 
107.

10al-FawMd al-madanivy.aiL 6.
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Prophet and those of you who have authority." (Qur’an, 4: 59). Al-Khatib 

al-Baghdadi (d. 463/1071) argued that the Dlu al-amr "those who have 

authority" in the verse designated the fuoaha’ in particular.11 Another 

common argument is that the term culama’ "scholars" in the well-known 

hadlth ’The scholars are the inheritors of the prophets" (al-culama’u 

warathatu ’l-anbiva’) refers to jurists (fuaaha’) in particular.12 Ibn al-Hajib 

uses the Qur’anic verse "Then ask the people of knowledge, if you do not 

know." fa-s’alu ahla dh-dhikri in kuntum la taclamDn (Qur’an 16: 43 and 21: 

7) to support the legal authority of the muitahids. and interprets ahl 

al-dhikr. "the people of knowledge" as referring exclusively to the
mujtahids.tS

The Doctorate of Law
Al-Astarabadi does not explain clearly how membership in the 

mujtahid class is established, and this may be due to his biased presentation. 

It is clear, from the sources that he cites, that membership in the muitahid 

class was accorded to those scholars who had developed the ability to derive 

independent legal rulings, and that this ability was gained through study, 

but al-Astarabadi does not mention the ijazat al-iitihad or the iiazat al-ifta’. 

On the contrary, he states that it is impossible to determine such an elusive, 

internal ability in an objective way, and that there are constant disputes 

among the scholars, both Sunni and Shlci, as to who exactly is a mujtahid. 

and what the requirements are.t4

Hal-Khatfb al-Baghdadi, Kitab al-faalh wa al-mutafaqqih. 2 vols., ed. 
Ismael al-An§ari (Beirut: Dar ifcya’ al-sunnah al-nabawiyyah, 1975), 1: 27- 
28.

12al-Khatib al-Baghdadi, Kitab al-faaih wa al-mutafaaaih. 1: 17.
!3Ibn al-Hajib, Mukhtasar muntaha al-su’al. 2: 306.
^ al-Fawa’id al-madaniwah. 45.
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In the twentieth century, the iiazat al-iitihad is part of standard 

practice in the centers of Shici learning in Najaf and Qum. It is not known, 

however, how far back this practice goes. The ijazah is granted, only by 

mujtahids, to students who have gone through all three levels of their legal 

studies, and it certifies the student's ability to derive and issue legal 

opinions. An aspiring student will try to obtain such ijazahs from all the top 

scholars at his center of learning, not just one.1? However, the ijazah itself 

does,not guarantee that one will be recognized as a muitahid. One must be 

recognized as such by the public, that is gain a reputation and serve as an 

authority for laymen in order to be fully recognized as a mujtahid. A 

student who obtains an iiazah but does not gain a following is referred to as 

a mujtahid muhtat.16 Muhsin al-Amin gives the following definition of the 

ijazah.

One type of ijazah is the ijazat al-riwavah. It is not stipulated 
that its recipient (al-mujaz) not be a mujtahid. The other type 
is the ijazat al-ijtihad. It certifies that the recipient has 
acquired the ability to derive the points of law from 
fundamental principles, that he is a trustworthy and upright 
man whom it is appropriate to consult for legal rulings. One 
may know this through personal contact, especially if the 
recipient is a student of the issuer of the ijazah fal-mujiz I.1?

It is not clear when this practice developed. It is older than this 

century, for it is mentioned by Muhsin al-Amin, who studied in Najaf at the 

turn of the century, as part of the traditional system. On the one hand, it 

may have developed in reaction to Akhbari attacks on the guild system, as

^Moojan Momen, 202.
^Moojan Momen, 203.
17Muhsin al-Amin, A ^an  al-sh^ah. 10: 352.
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the result of an effort to regularize the system. It may, on the other hand, 

have developed much earlier. The former interpretation is made to seem 

more plausible by the statements of a number of modern scholars.

Modarressi states of Muhammad Baqir "al-Wahid" al-Bihbihani (d.

1205/1791), the man who is held responsible for the ultimate defeat of the 

Akhbari movement and the triumph of the Usulis, that "The legal system of 

his school was the first to be constructed entirely in accord with the rules 

and principles of usDl aMiah."*e Yet if this is true, it leaves many questions 

unanswered: if he instituted the practice of granting the ijazat al-ijtihad. 

where did he learn of it? Through his own historical research? Did he re­

invent it?

The more general usage of the term ijtihad in ShicI circles in the 

modern period is probably a result of the Akhbari-UsOli controversy. By 

the eleventh/eighteenth century, the mujtahids came to be a general term 

for the UsOlis, the adversaries of the Akhbarls. It seems that the Akhbari 

challenge caused the U§ulls to reassert forcefully their right to use the 

method of ijtihad.

The practice of granting the degree of law or the iiazat al-ifta? wa 

al-tadris was not limited to the classical Islamic period. cAbd al-Wahhab 

tells of thirty-seven contemporary scholars in siiteenth-century Cairo who 

received the ijazat al-ifta> wa al-tadris.19 For instance, of Shihab al-Dln 

al-Bulqinl (d. 960/1553), al-Shacrani states,

l8Modarressi. Introduction. 56.
19al-Tabaaat al-suchra. 50, 82-84, 86, 88, 94, 96-100, 102, 104-6, 

108-9, 112-13, 115, 118-20,126, 128-9, 131-32. 135-40.
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He studied the legal sciences (al-cilm) under a number of the 
accomplished scholars, among the greatest of whom was the 
Ultimate Master, Shihab al-Dln al-Ramli al-An?ar!-may God be 
pleased with h im - [Al-Bulqlnl] studied assiduously under 
ial-Ramli] as one of his fellows fwa-iazamaho mulazamatan 
shadidahl until he granted him the license to give legal opinions 
and teach law [ajazahDJsTBffalwa al-tadrisl. IAl-Bulqini] gave 
opinions and taught law during (his teacher's] lifetime, and 
many students benefited from him, to such an extent that his 
lesson was even larger than that of his Master 20

The degree granting mastership in the legal guild is thus a standard feature 

of both the Sunni and the Shici system, and there is no essential difference 

between the two systems in this regard.

Hierarchy Within the Guild: the Office of Marji* al-Taqlid
It is supposed by a number of scholars that the position of marji* 

al-taalid. the top legal authority for the layman, is unique to Shicism, and 

that it developed only in the thirteenth/nineteenth century.21 An 

examination of both Sunni and Shici intellectual history shows that the 

position, if not the exact title or terminology, existed much earlier in Shlcism, 

and that the Sunni ra>is. or top legal scholar in a specific locality, was 

essentially equivalent to a mar)ic al-taqlid.

While it appears that use of the term marji* al-taqlid itself dates from 

the nineteenth century, it is also clear that accomplished Shl'I legal scholars 

often served as chief legal figures with authority over other scholars long 

before the nineteenth century. In the Safavid period, for example, the

2°al-Tabaoat al-suehra. 88.
21 Denis MacEoin, "Orthodoxy and Heterodoxy in Nineteenth-Century 

Shicism: The Cases of Shaykhism and Babism," 326; Ahmad Kazemi 
Moussavi, "The Establishment of the Position of Marja(iyyat-i Taqlid in the 
Twelver-Shi’i Community," 35-51.
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shavkh ai-islams of the capital city were often recognized as the the chief 

authorities, and the creation of the office of Mulla-BashI in the later Safavid 

period seems to have institutionalized this phenomenon. In the reign of 

Shah Tahmasb I, the jurist CA1I ibn cAbd al-cAll al-Karaki was officially 

recognized by the Shah as having authority over the other legal scholars. In 

several ijazahs which he issued, al-Karaki granted other legal scholars 

permission to transmit his legal opinions. He gives such permission in an 

ijazah issued on 9 jumada II, 934/March 1, 1528 to cAll ibn cAbd al-cAli 

al-Maysi and his son Ibrahim, both Shi(i scholars from the village of Mays 

in Jabal(Amil.

I have granted them permission to practice according to those 
legal opinions upon which my judgment has come to rest fma 
istaqarraialavhi raM  fi 'Hatwa) and the evidence of which 
has been shown to be correct according to me, and to transmit 
(naql) this to whomever they choose.22

This phenomenon shows not only that he considered these scholars to be 

beneath him in rank, but also that they were acting as intermediaries 

between him and the laymen who wished to refer to his opinions. The 

shavkh al-islam of Qazvln during the final years of Shah Tahmasb *s reign, 

Husayn ibn Hasan al-Karaki, apparently wrested the post from Husayn ibn 

(Abd al-§amad al-cAmili through popular support and a claim to iitihad 

which most scholars had to recognize out of political expedience 23 The term 

khatam al-muitahidin commonly used to refer to the top legal authority 

during this period indicates that something like the office of maria* al-taqlid

22Bihar al-anwar. 108:42.
23See The History of Shah c Abbas the Great. 2 vols., trans. Roger M. 

Savory (Boulder, Colorado: Westview Press, 1978), 1: 205, 233.
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existed. The only difference was that with reference to legal theory, the 

titles khatam al-muitahidin and mulla-bashi were profane or informal in 

that they were not discussed in works on the theory of jurisprudence, 

whereas the term marji* al-taqlid found its way into legal texts in the 

nineteenth century, and became a more rigidly defined institution.

It has been suggested in scholarship on Shicism that one of the main 

theoretical underpinnings of the Shl'i position of marja* al-taqlid is 

at lam iwah. i.e.. the doctrine that the layman (muqallidl must follow the 

opinions of not just any qualified mujtahid. but of the one muitahid 

generally recognized to be the most learned.24 Moussavi claims that the 

term aclam was first used in Shi(i legal scholarship by the sixteenth-century 

scholar Hasan ibn Zayn al-Din al-cAmili in his Macalim al-dln on usDl al-fiah. 

but that it only became incorporated into the juridical system in the 

nineteenth century.2? The concept of aclamiyvah. however, developed much 

earlier than the nineteenth century in Shi'ism, and moreover is not limited 

to Shiism at all. Al-Muhaqqiq al-Hilli, who died in 676/1276, holds in his 

Ma^rii al-usDl that one may chose between muitahids if they are equal in 

probity (Sadalah) and knowledge, but that one is obligated to follow the 

opinion of the most learned (a(lam) muitahid if they are not equal. One is 

even obligated to follow the opinion of the most learned mujtahid rather 

than the most just (aidal).26 Al-Muhaqqiq al-Hilli also states that if a 

mujtahid has difficulty with answering a particular question, he may adopt

24Ahmad Kazemi Moussavi, "The Establishment of the Position of 
Marjaciyyat-i Taqlid," 35, 39.

2? Ahmad Kazemi Moussavi, "The Establishment of the Position of 
Marjaciyyat-i Taqlid," 39.

2̂ Ma(arii al-usOl. ed, Muhammad Husayn al-Ridawi (Qum: Matba(at 
Sayyid al-Shuhada\ 1403 A.H.), 201.
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the opinion of a more learned jurisconsult, because concerning that question 

he is like a layman with respect to the more learned scholar.27 Al-cAllamah 

al-gilli also states that the muaallid should refer to the most learned (a(lam) 

and most ascetic (azhad) jurisconsult218 A1-Sharif al-Murtada holds in 

al-Dharicah ila usul al-shar^ah. one of the first Shi'i texts of usul al-fiqh. 

that, according to the more reliable opinion, the layman must consult the 

jurisconsult who is most learned (a£lam) and most pious (awra( wa-

advan).29

The condition of aclam iwah is found not only in Twelver Shici 

jurisprudence, but is also a common feature in Sunni jurisprudence. In 

al-Muctamad fi usul al-fioh. the first extant integral work of usul al-fiah 

after the Risalah of al-ShaficI, AbD al-flusayn Muhammad ibn (Ali al-Basrl 

(d. -436/1044) states that if the opinions given by two jurisconsults are 

different, the layman must follow that of the most learned (a£lam.) and most 

pious fadvan).30 The Egyptian Shafici jurisconsult al-Isnawl (d. 772/1370- 

71) holds that the layman must follow the opinion of the most learned 

fat iam ) and most pious (awrai) jurisconsult; if two jurisconsults are equal in 

learning, he must take the opinion of the most pious fadvan): if one has 

greater learning but the other is more pious, then he must follow the opinion 

of the most pious.3l

27Macarii al-usDl. 202.
28Tahdhib al-wusul, fol. 107b.
2̂ al-Dharitah ila usDl al-sharlcah. 2 vols., ed. AbD ai*-Qasim Gurji 

(Tehran: Danishgah-i tihran, 1348 sh.), 2: 317.
SQal-MuUamad fi usul al-fioh. 2 vols. (Beirut: Dar al-kutub 

aMilmiyyah, 1983), 2: 364.
31jalal al-Din £Abd al-Ra!iman al-Asnawi, Nihavat al-sDl fi sharh 

Minhaf al-wusul ila cilm al-usul. 3 vols. (Cairo: Matbacat Muhammad cAli 
Subayh, 1969), 3:217.
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In most centers of Sunni legal learning, it was usually the case that 

one scholar within each madhhab was recognized as the most accomplished 

legal authority, and this scholar was granted the title of ra^s. literally 

"chief". In addition, Sunni legal texts starting with al-Ghazali list various 

sub-categories of ijtihad. and these would seem to indicate increased 

hierarchization within the legal guild. <Abd al-Wahhab al-ShacranI‘s 

al-Tabaaat al-suchra. his biographical dictionary of contemporary Cairene 

scholars in the first half of the tenth/sixteenth century, provides a valuable 

look at the workings of the legal and scholarly establishment in his day. 

Several comments a!-Shacrani makes demonstrate that, in his view, there 

was a readily observable hierarchy of scholars, particularly in the legal 

establishment, and that the rank of a scholar could be determined in a more 

or less effective and objective manner. At the end of the section on scholars 

with whom he studied, upon completing the biography of Shihab al-Din 

al-Ramli, al-Sha(rani states, "I closed this chapter with [al-Ramlil because he 

died later than the others who were mentioned before him. He was, 

however, in my opinion more learned (allam.) than all of his peers."32 This 

remark responds to an expectation on the part of the reader that the 

biographer should arrange the subjects in order of their rank in learning.

This implies that the rank of a scholar was fairly well known, or could be 

determined fairly easily. Al-Shacranl states that in the chapter on his 

contemporaries who are still living, he will present them by madhhab. 

"without presenting them in the order of the most learned (afdal) within 

each madhhab. because of my ignorance of what their actual ranks will be 

when they die fli-jahlina bi-haaiqati maoamihim alladhi yamOtOna

32al-Jabaqat al-suehra. 69.
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calavh).‘'33 This statement demonstrates even more clearly that individual 

scholars had specific ranks with the legal establishment.

The term used to refer to the top scholar in a given field was raJi s . 

and the noun refering to his rank, rPasah.34 Al-Sha<rani often refers to a 

scholar as the ra>is in fiah. tafslr. or other fields. He once refers to Nasir 

al-Dln al-Liqanl as the shavkh al-madhhab of theMalikIs.35 RPasah. 

however, did not only refer to a position with respect to other scholars. It 

also reflected his position with res pea  to the general populace, at least in the 

case of the jurisconsult, or mufti. Al-Sha(rani states of Shihab al-DIn 

al-Samnudl (d. 921/1515-16), "The position of leadership in granting legal 

opinions devolved upon him for a long time fintahat ilavhi ’r-rPasatu fi 

'l-fatwa muddatan tawilah)."36 It seems also that some of the top scholars 

farmed out legal questions to scholars lower in rank. Al-Shacran! states of 

Nur al-DIn al-TandatawI, a student of Nasir al-Dln al-Liqanl and Shihab 

ai-Din al-Ramll,

They granted him permission to give legal opinions and teach 
law, and he taught law and gave legal opinions in the Azhar 
Mosque during the lives of his Masters. They used to send him 
questions, and he would answer them in the best possible 
manner 3?

33al-Tabaqat al-suehra. 91.
^On this term in general, see Roy Mottahedeh, Loyalty and. 

Leadership. 129-57. On rPasah amone the scholars in particular, see pp. 
135-50. Mottahedeh concentrates on the field of hadith rather than law per
se-

3?al-Tabao5t al-suehra. 85.
36al-Tabaaat al-suehra. 57.
37al-Tabaaat al-suehra. 115.
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Thus, there is significant evidence that in the Sunni legal system, at least as 

it worked in Cairo in the tenth/siiteenth century, jurisconsults were 

assigned specific ranks within a hierarchy not unlike the hierarchy of 

modern Sh!ci jurisconsults. Al-Sha'ranl even uses, in one instance, the term 

mariic. "reference" or "authority", to refer to the top jurisconsult. Of 

Muhammad ibn Shihab al-Din al-Ramll, al-Sha(ranI states, "He is now the 

authority for the people of Egypt in the issuing of legal opinions (fa^nnahu 

'l-ana marjicu ahli Misra fi tahrlri ’l-fatawa)."?9 This term is of course 

familiar from the Shlci term marji* al-taalld. and seems to be used here to 

describe a similar if not identical function.

The Imam! Sanctification of the Rank of Ijtihad
Some Shi(i scholars argued for the sanctification of the rank of iitihad. 

In particular, the use of the technical term auwwah audsiw ah ("holy 

power") to refer to the ability with which the mujtahid. by virtue of his 

expertise in deriving authoritative interpretations of the sacred law, was 

endowed, is evidence of a claim of charismatic authority. A decree of Shah 

Tahmasb dated 16 Dhu al-Hijjah, 939/July 9, 1533s9 states th a tcAll ibn 

(Abd al-(AH al-Karaki "with a holy power (b i-auw at-i audsiw at) has 

clarified the difficult problems of the rules of the true Sacred Law.'149 One 

use of this term is found in the well known usDl al-fioh text Ma<alim al-Din 

wa maladh al-mujtahidin by Hasan ibn Zayn al-Dln aMAmili (d.

1011/1602), the son of al-Shahid al-Thanl, which was one of the most 

popular textbooks in the eleventh/seventeenth and twelfth/eighteenth 

centuries. In speaking of the requirements for ijtihad. Hasan aMAmili

38al-Tabaqat al-sughra. 122.
39The decree is cited in Rivad al-<utama>. 3: 455-60.
4°Rivad al-{ulama>. 3: 456.
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states that the mujtahid must know dialectic or the methods of logical 

argument (shara^t al-adillahl-in  addition to syntax, morphology, 

lexicography, legal terminology, the verses of the Qur5an and the hadlth 

transmissions related to the law, hadith criticism, and usul al-fiqh-unless he 

has a "holy power" fauwwah audsiw ah) which renders this unnecessary.41 

It is difficult to determine the author’s motive for including this statement, 

but it appears that he means to imply that the science of logic was in some 

cases dispendable, and thus reduce the importance attached to this Greek 

science which many traditionalist scholars, both Sunni and ShicI, had 

attacked or deemed extrinsic to the Islamic sciences. Al-C A mill’s statement 

seems to be an embellishment on earlier statements in usul al-fiah works. 

Al-cAllamah al-Hilli seems to hold that a jurisconsult must not only know all 

the required subjects, such as grammar, rhetoric, etc. but also have legal 

talent or the ability to use this knowledge to arrive at legal rules. It is 

required, he states, that the jurisconsult also "have the ability (auwwah) to 

derive subsidiary rulings (al-ahkam al-furDciw ah) from the fundamental 

considerations ofthe law (al-masa^il al-usOliwah)."42

Al-Shahid al-Thani states in the section on qada5 in al-Rawdah 

al-bahiwah. his commentary on the legal text al-Lumcah al-dimashqiwah 

by al-Shahld al-Awwal,

. . . Along with all this [the requirements for ijtihadl. it is 
required that [the jurisconsultl have an ability fauwwah) 
through which he can trace subsidiary cases to their principles 
fradd al-furOc ila usOliha) and derive their rulings from these 
principles (istinbatiha minha). This is the most important 
requirement in this regard. Anyway, the acquisition of these

41Ma<alim al-din wa maladh al-mujtahidin (Tehran: n.d.), 256-57.
42Tahdhib al-wusul, fol. 103b.
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preparatory sciences has become easy in our times because of 
the accomplishments of the scholars and jurisconsults in these 
subjects and in their usage [in the law]. This ability is in the 
hand of God, He grants it to whomever of his worshippers He 
pleases according to His wisdom and His will. But expending 
great effort and associating with those who have it play a great 
part in the acquisition of this ability. "And those who strive in 
Our (cause), -W e will certainly guide them to Our paths; for 
verily God is with those who do right." [Qur’an, 29: 69]43

Nevertheless, the term was given a more extensive application by later 

scholars.

Subsequent scholars described a type of charismatic power or ability 

as a necessary quality of the muitahid. In al-Shawahid al-makkiwah fi 

madahid hujaj al-khavalat al-madanivyah. a refutation of al-Fawa’id 

al-madaniwah dedicated to the Shi(i ruler of the Qufb-Shahi kingdom in 

the Deccan in India, (Abd Allah Qutb-Shah (1035-88/1626-77),44 Nur al-Dln 

al-(AmilI argued that the greatest requirement (shart) for attainment of the 

rank of iitihad was the acquisition of "divine power” (at-auwwah 

al-ilahiwah). He explains that the power in question was equivalent to 

divine guidance to the truth  (at-hidavah ila al-haaa). and that God has 

promised this to his believers if they expend great effort.*5 Muhammad 

Baqir al-Bihbihani makes a similar claim in his Risalat al-akhbar wa 

al-iitihad. a refutation of Akhbari methods which he completed on 13 Rajab, 

1155/September 13, 1742 46 In the course of a diatribe against the

43al-Rawdah al-bahiwah fi sharh al-lumcah al-dimashaiwah. 10 vols. 
(Najaf: Mafbacat al-adab, 1967), 3:65-

44al-Shawahid al-makkiyyah. on the margin of the lithograph edition 
of al-Fawa?id al-madaniwah (Tehran, 1902), 4.

43al-Shawahid al-makkiwah. 10.
46Risalat_al^akhbar wa al-iitihad (Tehran, n.d.), 94.
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Akhbaris, he states that ijtihad is only effective when exercised through 

extreme effort by someone with great natural ability (mnlakah aaw iw ah) 

and "divine power" fauwwah oudsiyvahl.47 It appears that these two 

authors chose to emphasize this charismatic power bestowed by God upon 

the muitahid in order to grant even more credence to the exclusive authority 

of the muitahids.

Modern Shici legal scholars have not emphasized this charismatic 

power. The term was probably used most during the period when the Usulis 

felt threatened by Akhbari attacks and were using as many available 

arguments as possible to justify their views. They thus made some extreme 

claims which did not become part of the standard views of later 

jurisconsults. Another striking example of this phenomenon is al-Bihbihanl's 

claim, also voiced in Risalat al-akhbar wa al-iitihad. that the jurisconsults are 

actually the Prophet's successors, or Caliphs (khulafa? al-rasOl al-mukhtar). 

on earth.48 Nevertheless, it must be emphasized that these concepts did not 

imply a different structure of authority or a different conception of the 

workings of the legal system. They merely served to sanctify a system 

based on legal education, ijtihad. and the guild, and though no parallel 

concepts have been emphasized within Sunni jurisprudence, they do not 

represent a major structural difference.

4 . Source of Income: khums vs. waof
Perhaps the key to an understanding of the difference between the 

Shlci and Sunni legal guilds is an examination of their sources of income. As 

Makdisi has shown, the Sunni madrasah and therefore Sunni legal education

47Risalat al-akhbar wa al-iitihad. 88.
48Risalat al-akhbar wa al-iitihad. 9.
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was based on the endowment (wagf). Though ShicI waafs certainly existed, 

ShicI legal education in most areas has tended to be less structured and 

based more on the khums or "fifth”, a religious tax incumbent on ShIcI 

believers and paid to the top legal authorities, now primarily in Najaf or 

Qum, their local representatives, or independent, local legal authorities. This 

source of income has given the ShIcI jurists a much greater source of power 

than their Sunni counterparts. Not only is the khums paid and collected 

without any interference from government authorities, its use is not as 

strictly regulated as endowment income and therefore gives them greater 

ability to adjust to new economic circumstances. The mis-management of 

waof property and funds has been an endemic problem throughout both 

Shi'i and Sunni regions in the Middle East. Just as detrimental to the Sunni 

system of legal education, however, has been the tendency of Islamic 

governments to confiscate or otherwise establish control over the 

endowments, thus putting an end to the independence of the legal guilds.

The Shlcis have been able, for the most part, to avoid this fate because they 

have not relied so heavily on endowment funds and depended rather on 

khums taxes. In recent times, the top religious authorities have gained in 

power because improved communication and transportation has centralized 

the administration of khums funds to a greater degree. This has not only 

given the scholars of the legal guild more intellectual freedom than their 

Sunni counterparts, but also more political clout, allowing them, in the case 

of Iran, to implement the concept of wilavat al-faalh. the idea that the sole 

legitimate government is that controled by the top jurisconsult.

Both Sunni and ShicI guilds have claimed a monopoly over legal 

authority. They both, theoretically, have the right to control legal education
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sentences, as judges. The difference between the Sunni and ShIcI guilds lies 

in the fact that the Shi(i jurisconsults claimed some of the political 

prerogatives of the Imam, whereas, in Sunni Islam, these prerogatives, both 

in practice and in theory, devolved upon the political ruler. These rights, 

refered to under the rubric of wilavat al-faaih or al-wilavah al-(ammah. 

include the right to collect and dispose of alms and khums taxes, the right to 

hold Friday prayer, and even, according to some jurists, the right to declare 

jihad and to govern. The same arguments that are used to establish the 

ShIcI jurisconsults' exclusive legal authority are also used to establish their 

authority in these other areas. Calder has discussed this in some detail in 

the chapter of his thesis entitled "The General Delegation,"4? as has Sachedina 

in The lust Ruler in Shicite Islam: The Comprehensive Authority of the jurist 

in Imamite Jurisprudence.5°

Until recently, the claims to these political prerogatives in Twelver 

ShIcI law has assumed relatively little importance. Even the Imams, while 

present, could not exercise most of their political prerogatives. The khums 

funds, however, have clearly been of far greater importance throughout the 

history of the Occultation.51 Unfortunately, little is known about how these

4?Norman Calder, 'The Structure of Authority in Imami ShIcI 
Jurisprudence," 147-70.

5°(0xford: Oxford University Press, 1988).
3*0n the khums. see the chapter of Calder's thesis entitled "Community 

Finances," (pp. 108-46): idem.. "Zakat in Imami ShlcI Jurisprudence, fom the 
Tenth to the Sixteenth Century A. D.," Bulletin of the School of Oriental and 
African Studies. 44( 1981): 468-80: idem.. "Khums in Imami ShicI 
Jurisprudence, fom the Tenth to the Sixteenth Century A. D.," Bulletin of the 
School of Oriental and African Studies. 45(1982): 39-47; Sachedina, The lust 
Ruler in Shicite Islam. 237-45; Sachedina, "Al-khums: the Fifth in the Imami 
Shl(i Legal System," lournal of Near Eastern Studies. 39(1980): 275-89.
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funds were collected and administered until recent times. This is a topic of 

extreme importance in the history of the ShicI legal system, but information 

concerning khums in the pre-modern period is scarce.
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Until recently, iim5{ or consensus has appeared an ill-defined, 

nebulous principle in scholarship on Islam. While many Orientalist scholars 

have indicated its importance, few have shown how it effects Islamic legal 

theory, legal practice, or history. This study has explored one aspect of 

iimac. its use as a principle of exclusion from orthodoxy, and examined its 

effects on the legal theory of one group within Islam, that of the Twelver 

Shicis. The result is an understanding of the role ijmac has played in 

defining orthodoxy and heterodoxy, and the enormous influence it has had 

on the development of the legal system of the Twelver Shi(Is. Though 

discussion here has been limited, for the most part, to the Twelver Shi(is, 

similar phenomena are found in the history of Zaydl Shl'I and Kharijl 

jurisprudence, and I hope to treat these more sparsely documented juridical 

traditions in subsequent studies.

Using Twelver Shi'ism as an example, this study has identified a 

specific stigma thrust upon heterodox Islamic groups by the Sunni juridical 

establishment and explored some of the strategies they used in order to 

react to this pressure. With the establishment of the system of legal guilds 

in the third/ninth, fourth/tenth, and fifth/eleventh centuries, orthodoxy 

came to be defined, in Sunni theory, primarily by the consensus of the Sunni 

jurists (iim5<). and this has been the predominant, although not the only, 

system of orthodoxy in Islamic society until the present day. To go against 

or violate consensus (mukhalafat al-ijma*) was to become an unbeliever 

fkafir) and earn expulsion the pale of orthodoxy. By the fourth/tenth 

century, ShIcI jurists, along with other groups such as the Muctazliah, felt
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the need to react to this new definition of heresy or else risk being excluded 

from the Islamic community. Thus began a complex negotiation within 

ShI(I and Sunni legal theory, still going on today between Shici and Sunni 

jurists over the status of Shl<ism within Islam. The ShI(I science of juridical 

methodology, inspired by the need to communicate with Sunni jurists on 

common ground and often based closely on Sunni usul al-fiah texts, was 

born and shaped largely by these negotiations.

While in the early period, Shlcis expressed their attitudes towards the 

majority community through their theory of the imamate, by the 

fourth/tenth century they felt the need to do so through the science of usul 

al-fioh. This study has outlined the three main types of Shi(I reaction to the 

Sunni legal system of orthodoxy. It is suggested that these reactions were 

normal reactions to the Ships' stigmatized status within the Sunni 

community. The Akhbarls rejected Sunni consensus and opted to be 

separate or deviant. In an effort to participate or even simply survive in 

Sunni society, many ShIcIs outwardly adopted the Shafi(i legal guild’. The 

internal attitude of ShI(I scholars who did so varied widely, and ranged 

from scorn to acceptance of the Sunni majority. For some it was a necessary 

evil to defend the faith against the enemy. For others it was a chance to 

contribute to a sophisticated system of legal education and scholarship.

Some influential ShIcI scholars, including a number of those who 

participated in the Shafi(I guild, strove to establish a Shici legal guild 

parallel to those of the Sunnis. It was this last strategy which guided the 

development of Twelver ShIcI usul al-fiah. The development of ShlM usul 

al-fiah was not a blind adoption or servile imitation of Sunni concepts and 

methods. Concepts needed to be adopted to ShIcI tradition and doctrine, and
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there always remained a tension between the goal of being accepted within 

the majority and the idea that Shi(is were actually a chosen community, 

favored with special access to God s guidance. The point to be gleaned here 

is not that any one of the attitudes towards the majority community 

expressed in these types of reaction was new, but that existing attitudes had 

to be expressed in new ways, in terms of the consensus, because of a 

profound change in the nature of religious authority which had taken place 

within the Sunni community.

Although it is not the intention of this study to determine categorically 

whether Shi* is are orthodox are not, it does provide an understanding of 

orthodoxy as it worked in legal theory. In theory, ShiMs of the Akhbari 

tendency would necessarily be termed heretical because they refused to 

recognize the legitimacy of ijma*. and even proposed that Shlcis, when in 

doubt, should adopt opinions which are opposed to those prevalent among 

the Sunnis. Likewise, the Akhbaris would also hold that the Sunnis are 

unequivocally unbelievers. Those Shicis who infiltrated the ShafiM legal 

guild are no more heretics, as Shaficis, than the Muctazilis and Ashcarls who 

infiltrated the Sunni guilds. Some of these infiltrators held that the Sunnis 

were unbelievers, and that one should study with them only in order to be 

able to refute their arguments, whereas others had a more ecumenical view. 

The proponents of the fifth madhhab represent those scholars who espoused 

the integration of Shi* ism into the majority community. The extent of this 

integration proposed in the theories of these individual Shi* I scholars 

varied, as did the extent of the willingness on the part of Sunni jurists to 

accept their proposals. There was always a tension between the Ships' 

desire to participate in the majority community and their belief that they
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were the chosen sect of Islam, al-firaah al-naiivah. alone blessed with divine 

guidance to true faith.

The guild-based system of authority is today firmly established in 

Twelver ShMsm, and has persevered through the centuries with remarkable 

intellectual vigor. One suspects that the strength of the present guild-system 

derives, in large part, from the radicalism of the anti-Akhbari reaction in the 

eleventh/seventeenth and twelfth/eighteenth centuries. It is clear that the 

guild based system was first developed by the Sunnis. The Shicis, with their 

profound loyalty and ready access to their Imam, did not at first feel the 

need for such a system. However, when the new guild system threatened to 

exclude them from the pale of orthodoxy, they began to form their own 

guild, the Imami madhhab. In fact, the greater part of the history of 

Twelver ShIcI jurisprudence must be seen with the process of forming this 

guild in its background.

Arnold Toynbee has claimed that all history is a response to a 

challenge. The threat which faced the Shicis, that of exclusion from the 

community by the Sunni guild system, presented one of the most formidable 

challenges within the intellectual history of Islam. This study does not 

argue that the work of ShicI jurists is unoriginal, unimaginative, or merely 

derivative. ShiM scholars from the fourth/tenth century through the 

present have demonstrated repeatedly their genius in their efforts to answer 

the accusations which faced them, and in particular in their attempts to 

establish the fifth madhhab. The acceptance of Twelver and Zaydi Shici law 

as legitimate by Mahmud Shaltut, the Rector of al-Azhar, in 1959 is but one 

recent tribute to the intellectual vigor Shi(I jurists have demonstrated in 

their struggle to participate in Islamic orthodoxy.
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